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RECENT BOOKS ON INTERNATIONAL LAW 229

Diversity and Self-Deteymination in Initernational Law.
By Karen Knop. Cambridge, New York: Cam-
bridge University Press, 2002, Pp. xxii 434,
Index. $75, £35.

Are there any legal questions still to be answered
about self=determination® Many would respond
in the negative. Decolonization, the doctrine’s
great high point, has essentiallv passed into his-
tory. State practice evinees virtuallv no snpport
forarightto secede from existing states. And the
overwhelming focus of recent collective responses
to group autonomy claims—most notablv the
“international administrations” of Bosnia, Kosovo,
and Fastern Slavonia

has notheen torecognize
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the groups involved as “peoples™ entitled to “exter-
nal™ scll-determination. Rather, the  United
Nitions and other international actors have pro-
moted democratic institutions within existing states
andsoughttoconvineegronps that participation
in those institutions, and not continued suuggle
forfull independence, can bestserve theirinterests.

W Diversity and Self-Determination in International
Law, Karen Knop demonstrates thatinteresting
questions do, indecd, remain, butshe wisely avoids
revisiting well-nraveled doctrinal paths. Instead,
she takes an instrumental perspective on self-deter-
mination, viewing it as an entry point for ma-
ginalized and excluded groups into the frame-
work ol international kaw. Claims of sell=determi-
nation, she argnes,are eritical moments of encoun-
ter between previously exclnded claimants and
established legal institutions. The book reviews a
series ol episodes involving inhabitants of colo-
nial territories, indigenous peoples, women, and
other newlvarrived actors. Fach tells the story off
how the new arrivals were received by legal pro-
cessesoverwhehninglyconcernedwith, and dom-
inated by, Furope. For Knop, these entry points
both reveal how international legal institutions
acdapied to the presence of nonstate actors and
expose deep culuwal biases ol the dominant
actors. These qualitiesare revealed in three ways:
the modes ol participation permited the margin-
alized groups, the ways inwhich their identities
were constructed, and the theories of Tegal inter-
pretation aploved by decision makerssitting in
judgment on their legal status.,

While the episodes Knop exaimines arise in the
context of established Tegal processes—treaty
negotiations, decisions ol judicial and quasi-judi-
cial bodies, petitions to international organiza-
tions, scholarly commenmary, and the like—their
signilicance does not lie in their contribution to
legal doctrine. In Knop's phrase, the book is a
“micro-history” (p. 1), areview of the arguments
and suategies cmploved by the groups involved
in cach episode. Indecd, Knop contrasts her “lens
on the past” with the work ol other scholars analyz-
ing simila materials, who “deal with these prob-
lems more as a challenge for the present” (. 279).

This approach presems a challenge 1o the
reader. While Knop's analysis of the “encounters”
reveals insight into cach actor’s approach to the-
ories of Taw and legal reasoning—which Knop
refers to as “the enterprise of interpretation™ (p.
380)—the stun total ol all the encounters is less
clear. Fach ol the marginalized groups clearly
“strnggleld] o imcorporate their own storfies]
into international law™ (p. 13), and the questions
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that Knop poses about the encounters “illumi-
nate the deep structures, biases and stakes in the
development of meaning in international law”
(1. 5). Bursiely the same would be trae forany
legal system addiessing new and unfamiliaractors
espousing claims of entitlemem that are foreign
to established institutions. In all snch cases, the
importantquestion wonld seem to be whether the
new claimants remained ovtsiders or whether,
over time, the Liw came to acknowledge theircon-
cerns and legal statas.

Iwill return to the question of how to assess the
sun total of these disparate episodes, but posing
this question should in no way devact from the
many insights that Knop provides in examining
cach case. As history, the hook is exceptionally
thoughtful. PartOnereviews postwar legal litera-
tre on sell-determination. Knop conwrasts the
view that self=determination is a “rule” with the
view, commou aimong theorists in developing
countries, thatitshould be seenas “principle”™—
a perspective arguably permitting more (lexible
interpretation and broader application. The
contrastis intended to highlight the importance
of interpretive decisions and “the fact that these
decisionsare emhedded in contexts of inequality
and exclusion™ (p. 49). Knop also divides com-
mentators on sell-determination into those taking
a“categories™approach and those taking a “coher-
ence” approach. The former seek to “broaden
the interpretation ol self=determinaiion by estab-
lishing the independent existence ol new catego-
ries andules” (p. 50). The latter put forth "asingle
powerful story olidentity” (id.). These theoreti-
cal Frameworks are evaluated using self determi-
nation claims based on a free expression ol pop-
ular will, corvective justice, and the avoidance of’
violence. Authors in both schools “inevitably
reflect T and create[] animage orimages of those
seeking self determination, the character that
makes them worthy or unworthy” (pp. 89-90).

Perhaps mostinteresting in thissection is Knop's
close reading of Thomas Franck’s' and Rosalyn
Higgins's® writings on scll determination. Both
authorsstrongly oppose expanding citherthe class
of “peoples™ or the entitlemenms of those holding
the right in any manner that might threaten the

" See Thomas M. Eranck, Post-modern Tvibatisne and the
Right to Secession, in PEOPLES AND MINORITIFS IN IN'TER-
NATIONAL LAw 3 (Catherine Brotmann, Renc Lefeber,
& Mavjoleine Zieck cds., 1993); Thomas M. Franck, The
Lmerging Right 1o Democratic Governeance, 86 AJHL 46
(1992). '

FROSANN THGGINS, PROBLEMS AND PROCESS: INTER-
NATIONAL AW AND TTOW WL Usi T (1994).
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integrity of existing states. Knop argues that in
sceking thisresult, hoth writers effectively depart
[rom the general interpretive theories claborated
atlength in their other writings. Theirview ofwho
is entitled o participate in the self=determining
process and of the identity of groups so engaged
is, in Knop’s view, dictated not by the two authors’
well-claborated theoretical frameworks, but by an
alarming vision of the consequences of broaden-
ing sclf=determination. Knop describes this vision
as one “of a world on the verge of pandemo-
nium™ (p. 91).

Part T'wo of the book examines sell=determina-
tion in practice, reviewing four judicial opinions
(the Western Salawra case,” the Dubai/Sharjah avhi-
tration,’ Opinion No. 2 of the Badinter Commis-
sion,” and the Last Timor case)” and the negotia-
tion ol two legal instruments (the International
Labour Organization (IL.O) Convention Concern-
ing Indigenous and Tribal Peoples in Independ-
ent Countries” and the UN Draft Declaration on
the Rights of I ndigenous Peoples (Draft Declara-
tion)).*For Western Sahara—dccided by the nter-

national Cowrtof Justice in 1975—Knop discusses

the wide range of substantive claims put forth hy
the participants, cach of which claims is parsed in
detail. Both the state litigants and the judges were
compelled to ask how contemporary interna-
tional law should interpretpre-twenticth-century,
non-Western notions of identity that carried with
them conceptions of ties to territory. In so doing,

they were required “to deal with the centrality of

curopean colonialism in international law™ (p.
115). The eritical question was whether the Cowunrt
should “provide a new way forward based on the
freewillof the colonized, taking colonialism as a
fact, or fwhetherit] should . .. look hackwards to
the precolonial situation, treating colonialism as an
injustice clone to the previous sovereigns™ (ad.).

Knop's treatment of Fast Timor contains an

importantinsighton the contemporary vitality of

the trusteeship principle, which lay at the heart
of the UN Charter’s original conception of colo-
nialism. The Courtfound the contemporary right
ol sclf<dctermination 1o be grounded in instru-
ments that “made no room for the idea of trustece-
ship”™ (p. 201) but that demanded, instead, imme-
diate consultation ol colonial peoples. The Court

T1975 1C) REP. 12 (Oct. 16).

FOct 19, 1981, 91 TLR H43.

“Conference on Yugostavia, Arbiocation Comm’n Op.
No. 2 (1992), reprinted in 31 TLM 1497 (1992).

S 1905 1G] REP. 90 (June 30).

" No. 169, June 27, 1989,

SUN Doc. E/CN.4/SUB.2/1994/2/Add. 1 (19941).
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thus had an opportunity to ask whether “the wa-
ditional understanding ol the acdiministering powey
as the better-knowing urustece still governfed| or
[whetherit] had .. heen replaced by some con-
ception of the administering power as the agent ol
the people™ (id.). Because the case never reached
the merits phase, this question went unanswered.

In reviewing the 1O Conventiou and the Dralt
Declaration, Knop suggests that including some
form of arightto secession was seriously debated
in both settings.” But her veview ol the dralting
histories makes clear thatneither instrnment was
destined to depart from prior practice and sub-
ordinate in any manner the established prefer-
ence forstates” territorial integrity. Of move inter-
est is the question of participation, since indige-
nous peoples groups played a variety ol roles in
both drafting processes. Consistent with herfocens
on the perspectives of the actors involved, Knop
discounts the importance ol participation perse.
“I'I'he presence ... orabsence ol a group doces
notspeak foritsell™ (p. 214), because “participa-
tion is experienced and processed throughan idea
of participation” (. 215) unique to cach group.
She does not take as self-evident the usunal assumyp-
tion that greater participation in norm creation
lends the resulting rules a g cater legitimacy; ™ par-
ticipation has no single meaning, readily appar-
entto all” (p. 274). Thus, in scell=dctermination
cases (and presumably elsewhere), “participation
is not a straightforward panacea for the demo-
cratic deficit of international Luv, but requires a
more complex analysis” (p. 215).

The linal section ol Diversity and Setf-Deterinina
tion in International Law focuses on the role ol
gender in selt<determination episoces. Knop exam-
ines the plebiscites held in FEurope following World
War I, petitions by women’s groups to the UN
Trusteeship Council, and claims by indigenous
women, focusing on the Lovelace case belove the
Human Rights Committee. Knop treats these epi-
sodes as additional instances of international Taw
engaging with amarginalized group. Butshe also
finds them valuable as conwibutions “to the much-
needed larger project of uncarthing and examin-
ing feminist landmarks in international legal his-
tory” (p. 278). Some of the cases demonstrate

Y regard to the Draft Declaraion, for example,
Knop writes that the issue of secession 1o be vesolved
in the declaration on the rights ol indigenons peoples
wias whether 1o recognize avight to secede amd il so, on
what basis™ (p. 262). And in contrasting two possible
readings of the approach of the chair of the Indigenous
Peoples Working Group, Knop identifies as a " difficuliy”
the fact that one reading “scems to justiivamore limited
right of sccession” than the other (p. 273).
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remarkable progress by women long before gen-
der eqnality was codilied in international law. In
the postwar plebiscites, for example, women voted
in all ol the referenda that were held—even
though they lacked the vote in national ele ctions
in many ol the alTected territories, Similarly, begin-
ning in 1917, the UN Conunittee on the Status of
Women began to review the political rights of
women in trust and non=sclf-governing territo-
ries, as well as to condemn social practices sinch
as dowry, suttee (the Hindu custom in which a
widows is cremated with her deccased husband),
and child marriage. H} contrast, however, when
the border changes resnlting from World Wa |
scutlements called for individuals to exercise a
“rightoloption” in choosing their nationality, wives
were permitted no right of choice independent
ol that made by their rushands. Knop makes the
interesting point thatin justifving this idea ol col-
le ctive option,” Enropean governments equated
a woman’s duty ol loyalty to her family with her
dinty of lovalty to the state. This strategy was a
highly effective one in the intensely nationalistic
campaigns imounted to inflnence the ontcomes
of the territorial plebiscites.

Cultnral hias on the part ol decision makers is
a canmral theme in Knop’s discussion of gender.
Birasis evident for Knop even when the outcome
ol a particular episode is, on balance, favorable
10 the women involved. One example concerns
a UN Trusteeship Council mission to West Alvica,
sentto investigate, among other things, claims in
a petition challenging polygamy and child mai-
riage in the British-administered Cameroons. lu
its report, the mission noted both the deep social
roots ol polygamyand the security thatitoflered
women in precarious ecconomic conditions. It.con-
chnded, however, that polygamy’s harmful aspects
outweighed its benelits, and recommended that
the British work forits abolition, 'The full Trust-
ceship Conncil adopted aweaker position, how-
cver;after reviewing Britain’s report, the council
resolved only to condemn compulsory and child
“as set forth” in the petiton” (p. 839).

«

marriage
Knop describes these and other acts of the Trust-
ceship Council as revealing “an inability to sce
cither the possibility that gender equality might
look dilferent from Western relations hetween
menandwonmen or the possibility thatthe model
they sought 1o impose encode d the gender hier-
archy ol their own Western societies™ (p. 341).
One important role of international norms is
to mediate such problems of intercultnral grid-
lock, at least as a matter of positive law. In some
sitnations, ol conrse, the norms themselves may
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be ariticized as enlarally partienlar. In the case
of the Cameroons, however, Knop provides no
information on which norms, if any, guided the
Trosteeship Conncil’s decisions concerning gen-
der. Hnone existed, one wonders how clse the
council should have acted other than sieering the
middle path thatitappeared o choose—namely,
between outright condemnation ol” practices
nnacceptable to Western standards, on the one
hand, and ull deference to indigenons practice,
on the other.

Knop’s microhistory ol interpretive episodes
thus brings together mo ments when international
law was challenged to bestow rights on gronps
that notonly lacked an established place or status
in doctrine, butwere culturally, geographically,
andinotherrespects distinetfrom the Enropean
guardians of interstate legal process. Because sell-
determination is necessarily a group claim, cach
episode raised pointed cultmral challenges for the
Europeans. In Knop's telling, cach aspect ol a
group’s cultwral difference becomes a point of
demarcation that reveals multiple departures [rom
international law’s putative ideal ol universality.

The evidence that Knop nses to demonstrate
the insularity of dominant legal institutions is
largely a matter of rhetorical analysis. Ttrelies on
how groups and ideas are described, and legal
claims conceptualized. An insighthul example ol
this approach is her analvsis of claims by indige-
nous women o the Ioman Rights Conmnmittee
(chapter 8). Knop shows how evenwithin the Cana-
dian indigenous community, men and women
understand  group  waditions  dilferenty. But
becanse ol the particular voices that the Connnittee
took to represent the indigenous conmmunity
not surprisingly, those of male leaders—the Com-
mittee’s “deference” to indigenous traditions effec-
tively replicated, in Knop’s view, the very patriar-
chal concepts under challenge.

Despite these many insights, one inevitably
returns to the more general question of how to
assess the episodes overall. As noted, Knop expli-
citly disclaims any intention to draw conclusions
forlegal doctrine as such. At the same time, she
clearly does notview the episodes as wholly Tack-
ing in systemic implications. The very presenta-
tion of the episodes as “landmarks” snggests that
they altered or alfected a broader intellectual
project that is distinct from the events them-
selves. Simikwly, her concern for *amore general

problem ol diversity,” “embedded inequalities”
(- 373), and otherimplied instances of injustice
suggests @ normative lramework consistent with

contemporary human rights law. Knop clearly finds




2004]

merit in cach of the challenges o equality she
reviews, and at one point she describes that evo-
lution in terms that approach doctrinalism:

The development of self=determination in
internationallawis thus of broader relevance
because in it we may find glimmers of striv-
ing toward anideal of interpretation for our
age of diversity. While such moments may be
downplayed as relatively few, minor or even
unsuccessful by this very standard, their
instructiveness lies in the attempt, and their
hope, in the recognition of inclusion and
equality as essential to interpretation. (P. 5)

Every legal system, of course, has specific doc-
trinal tools designed to measure the success of
outsidersstriving for inclusion. Doctrines of stand-
ing, capacity, legal personality, and the like, as
wellas asystem’s potential to expand categories of
special legal protection (such as “suspect classes”)
to include those whose disabilities are newly rec-
ognized, all function as gatckeepers to the
acquisition of legal entitlements. That Knop has
chosen not to assess sell-determination directly in
these terms is certainly understandable, as there
is no shortage ol purely doctrinal literature on
sclf-determination. But by presenting the legal
argumentsin self-determination episodes largely
as rhetorical tropes or cultural markers, while at
the same time making clear that claimants in
these episodes were entitled Lo hetter treatment,
Knop leaves us with no clear means of assessing
whether the exclusions have persisted, and if so,
to what extent. Clarity on this point would have
provided an important linkage between other-
wise disparate episodcs.

There are other, more specific conscquences

of rejecting the use of doctrine as a means of

assessing the condition of excluded groups. Early
in the book, Knop states that she will focus only
on external self-determination—the secessionist
option—and not address internal approaches
that scek to work within the political structures
of existing states. The justification for this em-
phasis is that “external sclf-determination has
attracted the widest range of interpretation and
bestshows the nature and history ol the debate”
(p. 19). In other words, it provides better source
material for a rhetorical or cultural analysis. But
to the extent that self~determination retains any
vitality in contemporary practice, itis in its inter
nalform. As noted, state practice has almost uni-
formly rejected secession as an option.' To dis-

" This practice is exhaustively reviewed by James

Crawford in State Practice and International Law in Relation
to Secession, 69 BRIT.Y.B. INT’L L. 85 (1999).
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cuss argumentation strategies or cuttral predis-
positions in scl=determination struggles without
including the internal option snbstantially restricts
the range ol policy choices presented as legitimate
alternatives tor the parties. Internal strategies are
obviously inore important in some settings than
others—decolonization being a prime example
of where they are not. But they are central o the
former Yugoslavia and also to claims by indige-
nous peoples, both of which Knop discusses, as
well as to a host of other cases that she does not.

Excluding doctrine as a means of assessing
progress may also distort the importance of par-
tics” cultural attributes to legal decision makers.
Knop quotes Robert Lansing’s famously appre-
hensive view of scll-determination, in which he
warned of “the danger of putting such ideas into
the minds of certain races,” leading to “impossible
cdemands on the [post=World War I| Peace Con-
ference and creat[ing] trouble in many lands”
(quoted at p. 8). “T'hephrase,” Lansing concluded,
“is loaded with dynamite” (¢d.). Knop takes this
statement to suggest that international law “con-
templates, with apprehension, those who will clam-
our unwiscly for” self=determination (p. 7). In
Knop's words, Lansing argued,

[iIn ellect, . .. that the hot-bloodedness of
these races demands the clearest of rules,
They cannot be trusted to acknowledge or
respect legal distinctions among claimants
forsell~determination. So whatever the merits
of a more nuanced rule or broader princi-
ple onsell-determination, the rabidity of the
Irish, the Indians, the Egyptians [all of whom
Lansing mentions | and others makes a simple
mo’ rule the only prudent lormulation. (P. 8)

While the racist views of decision makers may
have contributed to the clear “no” rule that has
cmerged outside the decolonization context, this
factor is surcly not the only one at work. States’
simple desire to maintain their torritorial integ-
rity transcends cultures and has, indeed, been
most clearly articulated by African states in the
Cairo Declaration.” The possibility that sccession-
iSts may take with thenn valuable natnal resources
isanother factor. The inevitable carnage that wotld
attend most secessioniststruggles is a third. Most
importantly for lawyers, the long and highly cou-
tested list of factors suggested as criteria for a
valid sccessionist claim has made formulation ol a
more nuanced rule—one that would permit some

' Organization of African Unity, Border Disputes
Among African States. July 21, 1964, OAU Doc. ATIG/
Res. 16(1), rweprinted ine BASIC DOCUMENTS ON AFRIGAN
AFFAIRS 360, 361 (Ian Brownlic ed., 1971).
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sssions but not others

sSCC

avirtual impossibility.
Yet Knop takes the context-specilic experience of
afew actors—here, Lansing writing in 1918 about
the first normative challenge to dominant uro- .
pean imperialism—as an indication of what inter-
national law generally “contemplates” (p. 7). In
the end, alter consideration of these other vari-
ables, a relationship between Furopean racism
and the Failure of a right to secession may well
cmerge. But withoutexamining other factors, itis
simply not proven.

Another example of the potentially distorting
cflectolrejecting doctrinal considerations comes
in Knop’s discussion of the Western Sahara casc.
The General Assembly’s phrasing of'its questions
to the Court required Morocco and Mauritania
to show that prior to Spanish colonization, they
had ties to the territory that might supersede the
will of the present population. Knop concludes
that “[s]ince an appeal to ‘territory” generally lacks
the power of anappeal to ‘self”, this put Morocco
and Mauritania at arhetorical disadvantage” (p.
118). But it also put them at an enormous legal
disadvantage. As Thomas Franck wrote in his sep-
arate opinion ina preliminary phase of the Sover-
eignly over Pulau Ligitan and Pulcu Sipadan casc:

Modern international law does not recognize
the survival of a right ol sovercignty based
solely on historic title; not, in anyevent, after
an excrcise of self<dcetermination conducted
inaccordance with the requisites of interna-
tional law . . . Against this, historic claims
and feudal pre-colonial titles are mere relics
ol another international Tegal era, one that
endedwith the setting of the sun on the age
ol colonial imperium.'”?

Absent this important point of doctrine, rhetori-
calconstructs appear to play an unduly enhanced
role in argumentation before the Court.,

In the end, the scarch for a doctrinal context
inwhich to situate Knop’s microhistory maymat-
terlittle. Her focusis the episodes themselves. As
discrete analytical units, her chapters shine, illu-
minating how the use andapplication of self«leter-
mination cannot be divorced from conceptions of
the marginalized claimants. Butitis just because
these specific discussions are so insightful that
the readeris left wondering abouttheirmore gen-
cral implications.

GREGORY H. FOX
Wayne State University Law School

¥ Sovercignty over Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia), Application of the Philippines
for Permission to Intervene, Sep. Op. Franck, J. ad hoc,
para. 15 (InC’1 Gt Justice Oct. 23, 2001).
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