
Wayne State University Wayne State University 

Law Faculty Research Publications Law School 

1-1-2004 

Book Review, “Diversity and Self-Determination in International Book Review, “Diversity and Self-Determination in International 

Law” by Karen Knop Law” by Karen Knop 

Gregory H. Fox 
Wayne State University 

Follow this and additional works at: https://digitalcommons.wayne.edu/lawfrp 

 Part of the International Law Commons 

Recommended Citation Recommended Citation 
Book Review, “Diversity and Self-Determination in International Law” by Karen Knop, 98 American Journal 
of International Law 229 (2004) 

This Article is brought to you for free and open access by the Law School at DigitalCommons@WayneState. It has 
been accepted for inclusion in Law Faculty Research Publications by an authorized administrator of 
DigitalCommons@WayneState. 

http://digitalcommons.wayne.edu/
http://digitalcommons.wayne.edu/
https://digitalcommons.wayne.edu/lawfrp
https://digitalcommons.wayne.edu/law
https://digitalcommons.wayne.edu/lawfrp?utm_source=digitalcommons.wayne.edu%2Flawfrp%2F622&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.wayne.edu%2Flawfrp%2F622&utm_medium=PDF&utm_campaign=PDFCoverPages


            

2004] RFC:FNT BOOKS ON INTFRNATIO'.\:.\L J.,\W 

VimC1sity onrl Sefff)e/enni11olio11 i11 lnil'molio11rd l.m/1. 
By Karen Knop. Cambridge, New York: ( :am­
bridgc Univnsity Pres ,, '.200'.!. l'p. xxii. 01'.\,1. 
Index. $7:>, IS£'>. 

Arc there any legal questions still to l)(' answnl'd 
about self�detcrmination° 'VL111v would respond 
in the negative. Decolonization, the doctrine's 
great high point, has csscnti,tllv passed into his­
tory. State practice e\'inces \'irtt1all\' no snpport 
for a right to secede from existing states. And the 
O\'erwhclming f'ocus of recent collect in· responses 
Lo group autonomy claims-most notabll' the 
"i11tcrnatio11al administrations" ofB<isnia, K<>sm·<>, 
and Eastern Slavonia-lrns not been to rl'cogttil.t' 
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[]I(' grnups i1m>ln·d as "peopll's" e111i1kd lo "extcr
11.il" scll'.dc ln111i11atiot1. Rathn, tl1e Unitcd 
\Jations ,111d otll<'r i11ter11atio11al actors have pro­
moted d(·111ocratic institutions within existing states 
:tttd sottght to cot11i11ce grottps t Ital participation 
in those i11stit11tio11s, ,tnd not co11ti1111(·cl struggle 
for 1'1111 i11dqH'll(k11ce, c.111 best serve t!tcir i11lcrcsts. 

l 11 /)irwnirv r/1/d Se/ff)e/er111i11al io11 i11 /11/nnalio11ril 
rmu, K.tn·11 K11op d(·111011stratcs th.it interesting 
questions do, i11deed, remain, but she ll'iscly a1·oicls 
revisiting 11·ell-1raH'lccl doctrinal pat!ts. Instead, 
shc takes a11 i11.str111rn·11tal pnspcclil'l· 011 sell'dctcr
mi11atio11, 1·i(·11·i11g it as a11 cnliy point for lltar­
gin,ilil(·d ,111d cxch1d('(l groups into the f'r,um·· 
work of'intcrnatio11al !all'. Claillls ol sdf'.dctcnni-
11atio11. she arg11('s, arc critical 111omcnts ol'c11Cou11-
tcr hct11Tc11 prn ious]y cxc]ll(lcd cLti111a11t.s and 
cst.thlishcd legal institutions. The hook rcYicws a 
scrics ol cpisodc s im·oh ing inhabitants ol colo-
11i,tl tcrritories, indigenous jll'opks, wo11H·11, and 
other 1wll'h· arrin·d actors. Fach tells the stor) ol 
hm1· Ilic 1H·11· arriY:tls 11T1T rcccin·d !iv legal pro­
ccssc s m·c1wlwlllli11glv conc(Tncd ll'ith, and dom­
i11atcd In, 1':ttrnpc. For Knop, t!tcsc entry points 
hoth 1T1l'al ho\\' i11tcr11atiot1:tl lcg,d instit11tio11s 
,Hl,q,tcd to thc pn·sc11cc ol nonstatc actors and 
cxposc deep c1dt11r,tl biases of' the dominant 
,tctors. TIH' sc qualities arc rc\'calcd in t !tree ways: 
the 111odes olparticipation JHTlllittccl the rnargin­
,tli/(·d grottps, the \\:t\ 'S in 1d1ich their identities 
\\'ere constntctcd, ,llHI the theories ol!cg:tl inter· 
pi clat ion ('tnplm eel bnlecision makers sitting in 
j11dg11H'tll Oll their legal status. 

\\"!tile t lw cpisocles Knop cxa1nincs ,trisc in t!tc 
crn1lext of c·st,tlilishcd legal prnccsscs-trcat1· 
negotiations. decisions ofjudicial and quasi;judi­
ci:tl bodies, petitions lo i11tcrnatirn1,tl org:u1iza­
tions, schol:trly crnn11H·111:uy, and the likc·-thci1· 
signific,111n· dell's not lie i11 their contrilrnlion to 
legal cloct1·inc. In Knop's phrase, the book is a 
"1nicro-history" (p. 11 ), a rcvic\\' of t!tc arguments 
and strategics clllploycd ]iy the gToups in\'l>IYccl 
in (',\Ch episode. Indeed, Knop contrasts her "kns 
on I he past" ll'it h I he work ol ot !tcr schoL1rs analvz­
i ng si1nilar lll,tlcrials, who "deal wit!t these prob­
kllls tnon· ,ts a ch:tlkngc liir the present" (p. '.:'7'.l). 

This approach ]ff<'S('llls a ch,1llcngc to the 
reader. \\'hilc Knop's ,u1alysis oltlH' "cncou11ters" 
reveals insight into ('ach actor's approach to the­
OJ ies ol law :tnd legal rcasoning-11·h ich Knop 
reit-1 s to as "the ('11tnprisc olintcrprctation" (p. 
'.l80)-tlH' sttlll total of :tll t!tc encounters is less 
clc,11'. 1-:ach ol the marginalized groups clearly 
"stn1ggkl d I to incorporate their mv11 storl ies] 
into intcrnatiot1,tl la\'" (p. !'I), and the questions 

that Knop poses about the ('llCot111tcrs "illurni­
nat(' the deep slntcturc s, biases and st:1kcs in t!te 
dcn·lopmcnt of' 1nea11ing in international Lm" 
(p. :1) . But s111ely the salllc would he lluc f<>r am· 
legal system add1r ssing new and unf:uniliar actors 
espousing claillls 0J'c11titl(·1nc111 1!1:tt arc forcig11 
to cstahlis!tcd institutions. In ,ti] s11ch cases, tl1c 
in1portant q11cstion mlllld scclll to be whet !tcr t!te 
IH'\I' claimants remained rnttsidcrs or \\'lwtll('r, 
onT tilllc, t!tc l:tw C:llll(' to :1cknmdcdgc t!tl'ir con­
cerns and legal stalm. 

J will return to the question of'llO\\' lo ,tSS('SS the 
Slllll total of these disp,trate episodes, hut posing 
this question should in 110 \\'a\' dctr:1ct lrom the 
m,111v insights that Knop prm·idcs in cx,tmining 
each case. 1\s histrnY, tlw book is cxcqitionally 
tlioug!ttl'it!. Part One n·,icws postwar legal litcra­
ttin· rn1 sclf'.dctcnni11,1tion. Knop colltr:1.sts t!tc 
1·ic11· that self'.dctern1ill,ttioll is a "rnlc" \\'it!t the 
Yic11', commot1 a1nong theorists in d(·1·clopillg 
co11ntrics, that it sho11ld he seen as "principlc"­
:t pnspcctivc arg11ahly pennitting lllOff llexiblc 
illterprctatioll and broader ,tpplication. The 
contrast is inu·11dcd lo highlight ill(' importa11n· 
ol' intcrprctin· clccisions and "the L1ct that these 
decisiolls ,m· etnhcddcd in colllexts olincqualitv 
and c,clusion" (p. :!\)). Kllop also di,·ides com­
mc11talors on sclf' clctcrn1in:1tion into t!tosc taking 
a ''categories" approach ;n1d those Ltki11g :t ''cohcr
l'l!Cc" apprnach. The f<mncr seek to ''hro:ulcn 
the illlc1-prct:1tioll of scll'.detcrmin:11ion by cstah­
lis!ting tlH· independent existence· or new c1tcgo­
ric s ancl mks" (p. :,0) . The latter put le)} th "a single 
pmvnht! story ol'identitv" (ir/.). These tll('orcti­
cal f'tarncworks arc e1·:tluatcd 11.sing se]f' dctcrmi­
nation claillls bascd 011 ,I !rec expression 01· pop· 
ular will, crnT('Cti,cjusticc, ,111d the ,l\'(>idatH (' ol 
Yiolcncc. _\uthor s in both sclwol.s "inevitably 
rdkctl I and crcatd I an image ot images oJ'thosc 
seeking sclf' dctcnni11,11ioll, the charactl'r that 
makes them worthy or 111nrnrthy" (pp. 8()-<)0) . 

l'c1foqis most illtcrcsting in this scctioll is Knop's 
close reading of'Thom:1s Franck's' ,llld Rosalyn 
Higgins's� writings on sclf' clctnminatirn1. Both 
authors strnngly oppose cxpandillg cit!tn the class 
of"pcopll's" or the ('nt itll'llH'lJl.s ol those holdillg 
the rig!tt in all\ ' lll,lllll(T that might thrc:1te11 the 

1 .\e1,Tho1n,is iv·I. Fr,111,k, l'/i\l·111odn11 F1i/Joli1111 011d //,e 
1/igi,/ In Sne 1.1in11, i11 l'Hll'U:S .\:\ll \<11:\01\IIHS I" I, I Fl{· 
, \ 110:\.\11 II\ '\ (Catlicri1}(' Bri',linann, R(·11( I .cklwr, 
8, ivL1rjolcinc Zicck eds., I 'l'l:l); Thorna s M. Fr;inck, nw 
F111ngi11g Ni.�/,/ lo nr111111mli1 Cm•1'111r11111·, 81, :\jlL Iii 
( l'lD:2). 

, Ros\].\, 11 I(<( '1:\S, l'R(l]',U.\I.S .1:\1) l'ROU s s: I, n:1,­
:\ \I]():\ 11 LIi\' l\:ll I h>I\ \\'[. l: ,i, It (l'l'l'i). 
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integrity of '  existing states. K nop argues th,tt in 
seeking this result, both writers dfi.·ctin·ly depail 
from the general i ntcrpreli\'c theories cLtboratcd 
at length in their other writings. Their \·iew ol\vho 
is entitled Lo participate i n  the sc!J�dct.cnnining 
process a nd of the identity of groups so engaged 
is, i n  Knop's view, dictated not by the two authors' 
we\1-clahorated tlworetical l'ramc\\'orks, but by an 
alarm ing Yision of the consequences of broaden­
ing sclfdetermination. Knop describes this vision 
as one "ol' a wodcl on the \ 'ergc or pandemo­
n ium" (p. 9 1 ) . 

Part Two ol'the book exami nes sdf�detcnnina­
tion i n  practice, revie11'ing fourjudic ial opin ions 
(the Wes/e m So lwrn case, '' the Dubai/Sluujo lz ,ll'bi­
tration, 1 Opin ion No. 2 of' the Badintn Commis­
sion/' and the fc'ast 'J ' i 11wr casc)"  and the n egotia­
tion or two legal instruments (the International 
Labour Organization ( !LO) Convention Concern­
i ng Indigenous a nd Tribal Peoples in Independ­
ent Countries7 and the U N  Draft Declaration on 
the Rights of'I ndigenous Peoples (Draf't Declara­
tion ) ) ."  For Weste rn Saham-dccidcd by the In tcr
national Court ofjust icc i n  l '.l7:i-Knop d iscusses 
the wide range or substantive claims put forth bv 
the participants, each of which claims is parsed in 
detail. Both the state litiga11Ls all(! thcjudgcs were 
compelled to ask how contemporary interna­
tional law should i nterpre t  pre-twenticth -centurr, 
non-\1Vestern notions ol' iclc n t ity that carried with 
them conceptions  of ties lo territory. In so doing, 
they wne required "to deal with the centrality of 
European colonialism in international law" (p. 
1 1  :i ) .  The critical question was whether the Court 
should "provide a new way forward based on the 
free will of the colonized, taking colonialism as a 
fact, or I whether it ] should . . .  look backwards Lo 
the precolonial situation, treating colonialism as an 
injustice clone lo the previous sm•creig ns" ( Ir/. ) .  

Knop's treatment of /•,'osl Ti111or contains  a n  
important insigh t  on the contemporary vitali ty of 
the trusteeship princ iple, which lay at the heart 
of the UN Charter's original conception of colo­
nialism. The Court found the con temporary right 
of sclf dctcnni 11atio11 to be grou11<lcd in instru­
ments that "made no room for the idea of trustee­
ship" (p. 20 1 )  but that demanded, instc .td, imme­
di ate consultation orcolonial peoples. The Court 

1 1 97:"i ]CJ RF!'. 1 2  (Oct. Hi). 
' Oct. l \J, 1981, <J I JLR !d'). 
, Conference on Yngoshnia, Arbitration Cotrnn 'n  Op. 

No. 2 ( 1 9\)2), rtjnini!'d in 'l l l l .fvl 14')7 (l'l' l'.2). 
,; l 'l'Fi ICJ RF!'. 'lO (June '.lO) .  
' No. i (i\) ,Junc 27, l 'l8\J. 
' UN Doc. E/CN.4/SUB.2/ I !)')4/2/ Add. I ( 19\H ) .  

thus h ad an oppo1t unit\' to ask whl't !tn "t ! t l' tra­
ditional understanding of't!tl' ,td1ninistl'ri11g po\\·n 
as the bettcr-kno\ \'ing trustee still gowrn [ ed I or 
[ whether it J had . . .  !wen rcpbced I i,· s01n, · con­
ception of the administcring power ,Ls t !tl' agl'nt ol 
the people" ( id. ) .  Because lltl' case tH'\'er re,tc lH'd 
the merits phase, this  question ,, ·cn t un,ULS\\'CTcd. 

I n  reviewing t!tl' !LO Co111 · , · t 1tiou ,me! tlH· llr,dt 
Declaration, Knop suggests that iucluding son1e 
form of a right to secession w,ts scriottsh' dcb,ttcd 
in both settings." But hn t·c,·i,·,,· of' the d r,tltit1g 
h istories makes clear that neither instl' llllH'llt ,,·,ts 
destined to depail from prior pract ice a 1td sub­
ordinate in any m,llllH'r the ,·stablis!tcd prcl'tT­
ence for s tates' territorial integrit\'. or m01 l' i11tn­
est is the question of' participati011, sinff indige­
nous peoples groups played a \'ariet,· or roles i11 
both drafting processes. Consistent 11·it ! t  ltn loclls 
m1 the pcrspectiffs ol' the actors inyol\'l·d, Knop 
discounts the importance of part icipation pn sc. 
" ITl !te presence . . .  or abse11 ce ol' ,t group docs 
11 ot speak l'or i tsc Ir' ( p. 21 · l ) ,  because "pa rt ic i p,t­
tion is experienced ,tnd processed thrnug!t a1t idc,t 
of participation" (p. 2 1 :i )  uniqul' to c,tc!t group. 
Shl' docs not take as sclre\'ide1 1 t the ust1,t l  assu 111p­
tion that greater participation in t tor111 c:rcatio11 
lends the resulting rnks ,l g1 catn kgiti111 <1c\; "par­
ticipation has no single meaning, rl'adih· app,tr­
ent  to all" (p. 2,,1 ) .  Tims, in sell�detcrminat io11  
cases (and presumably elsewhere) , "particip,ttion 
is not a straightforward panacea for the dl'lllo­
c:ratic deficit of internatio11 al bw, but rl'quires a 
more complex analysis" (p. '..! l :1 ) .  

The final section o f  !)iunsily illlrl Se/jl)e/nwi11i1
l ion in ln!emr1tio1111/ I.mu focuses on the role or 
gender in scll:.Clctcrmination episodes. Knop exam­
ines the pkbiscites hdd in Europe f<illowing \\ 'orld 
v\'ar I, petitions by ,,·rnnen's  groups to thl' l ' 0J 
Trusteeship Council, and claims b\' ind ige tlOtls 
women, focusing on the !.ove lo rt case bcfol'l' tlH· 
H uman Righ ts Committee. Knop t1T,tts these epi­
socks as aclclitional instances of' intnn,ttional I,m 
engaging \'ith ,t m,trginali1ed group. But site also 
finds them valuable as contribut ions "to the· mt1ch-
1 1 cedcd larger project oi l l l ll'anlti11g a 11d cxa 111i 11-
ing l'crni nist landmarks i n  international le-gal h is­
tory" (p. 278 ) .  Some or the cases cl,·11to1t.stra te 

" l 1 1  rl'gard to liH' Draf't lkclar,t 1io11, for cxa 1 1 1 p ! t-, 
Knop writes that the "issul' of s,·c,·ssi011 to ill' n·sol\'<·d 
in the declaration on the rights of' i 1 1digc1 10 1 1s peoples 
was whether to rccog1 1i:1c a right lo secede ; 1 1 1 d  if' so, 01 1  
what basis" ( p. :!ti:!) .  ,\11d i 1 1  co11tr;tsti 1 1g 111·0 possihl,· 
readings of the approach of the chair of-tht· I ndigenous 
!'copies Working ( ;rnup, Knop i dcntili,·s ,ts ,1 "d i l l inilt) " 
the bet that 011(' ITading "s('ClllS toj 1 1stih· ,t nH J I (' li1ui1cd 
right of secession" titan tlH· other ( p. '.'7:l). 
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n·111;u k,1blc progr('ss h)· \\'Olll(' I I  long b('foJ ' (' gen­
d('r cq11,tl i t \  \ 1·,1s codified in internat ional l.m. In 
I he post\ 1ar plebiscit('S, for ('Xamplc, 11·olll('I I \'Otcd 
in ;t i] of t ! t c  rekr('11da Lh,1t \\TIT l ield�('\'en 
1 !1rn1gli tlH·1 lack('d the \ 'Ote iu national ele ctions 
i11 llt ,llty oftlw afkctcd territories. Similad\', hcgin-
11i11g in l '.l·l7, the l ' N  C :onunittec 011 t he St,1tus of' 
\Yrnnen IJegan to ic\·iew the political rights of 
\l'OllH'n in ln1st and non-sclf�gm·crning territo­
ries, as \ \'ell as to condenrn social practices s11ch 
as dom 1 · ,  suttcc (the I lindu custom in which a 
widm1· is cremated with her dcceas('(\ husband), 
,md child marriage. lh contrast, hmvcffr, when 
the bord('r changes res11lting f'rolll \,\'oriel \.Y,ll· I 
S('ttlements called for indi1iduals to exercise a 
"right ol ·option" in choosing their n,ttirn1,ility, wiw:s 
\\'lT(' pnmitted 110 right of  choice independent 
ol'th,1t 111adc Ii\' th('ir ll llsbands. Knop m ,tkes the 
intnesti11g point that injustifong thi.s idea of"col­
le ct i 1'c optio11,'' V11ropea11 gm,cnrn1<·nt .s cqu,ttcd 
a wrnnan's  duty of loyal ty to !in family with hcr 
d11t \' o f  !mal t \ '  t o  the state. This strategy was a 
highly dfrctil '(' one in the intensely nationalist ic 
c.unpaig11s 111ou11ted to inll11('11ce the 011tcolll('S 
of the tnritmi,tl plebiscites, 

C :11lt11ral bias 011 the part ol decision makers is 
a ce11tr,tl tl iellle in Knop's discussion of gcndcl'. 
Bias is t'\'ident for Knop C\'Cll wh('ll the outcome 
of' a particuL11 episode is, on balance, El\'(Jrahlc 
to 1 h c  \\·011 1 < ·1 1  i11 \'ol\'cd. ( )nc cx;u11 plc co11ccT11s 
a l ·  f\: T111ste1·ship C :rn 111cil mission to West ,\frict, 
scllt t o  ill\ cstigate,  a1nrn1g other things, claims ill 
a pctition challenging polygamy and child rn,1r­
ri;igc ill thc l',ritish-adrni11istned C :.rnH·rnons. lu 
its report, t he mission noted both thc deep social 
roots of polyg,trn\ ,u1d the securitv that i t  offered 
1 1·onH'n in pr('c;\rious economic conditions. It con­
cl11ded, ho\ 1'c1·n, that polygamv's harn1h d  aspects 
outwe ighed i t s  lwncl1ts, ,llld rccomrncndccl that 
the British \\'mk i<ir its abolition. The full Trust­
('t·ship Co11llcil adoptcd a weaker position ,  h o\\'-
1·1n; altn 1T1iewing H1·i t ain's report, thc council 
rcsoh'cd ollly to conclcrnn compulsory and child 
rnarriag1· " 'as set fcirth' in the petition" (p. ')'.)9). 
K11op descrilws t hcse ,ind other acts or the Trust­
ceship Council as rc\'c,tling "an inahilitv to sec 
ci t lin the possibility that gendn equal it\ ' might 
look d ilfcTc·11t Crom \\'cstcn1 rcla t ions between 
11lc11 alld \l'Ollll'll or thc possibility that the mock! 
t hcy sought to illlposc cnctHlcd the gender hicr­
arclw ol t hcir mrn Westcrn societics" (p. ,l;J I ) .  

( )nc i111portant role of international norms is 
lo 11wdi,1tc such problems of intcrcult11ral grid­
lock, at least a s a rnattcr of positi\ 'l: la\\'. 111 some 
sit11alirn1s, of co11rsc, t!tc nonns t helllscl\'l·s nuy 

lw cr i t ic i/l·d as c1dt 111·,tll l ' partic11L1r. In the casc 
of the C :,lllHTorn1s, IHJ\l'('\'('I', Knop pro\'ides 110 
information on wh ich norn1s, if ,111\ , gHidcd the 
Trnstecsh i p ( :01111ci I' s decisirn is crntnTn i ng gt·11-
dcr. I I  none existed, 011c \ 1·01Hlt'l's ho\ \' elsc the 
cot11H ii shuuld han· '" tcd otlw1 1l1all stctTillg the 
middle path that it appt·arcd to chomc�11,m1clv, 
between olltright co11d1·1n11.1tirn1 ol prac t iccs 
11nacceptablc to V\'csltTll s tandards, Oil t hc OIH' 
hand, and l'ull dcf'c1T11n· to i11dig1·11011s pr,tc t icc, 
on the other. 

Knop' s m icrnhist01y of intnprcli\ 'l' cpisodcs 
thus brings togethcr n10 rnents when i11tcrnational 
Ll\ 1· w;is challc11ged to bestow rights 011 gro11ps 
that not only lacked an cstahlisll('d plac(' or status 
in doctrine, h11t wnc culturallv, gcog1aphically, 
and i11 other rc spccts distinct lrom the E11ropcan 
guardians of interstate kg,tl pn>cess. Bccal\Sc sell� 
cletennin ,1tion is 1H·n·ssarily a grollp claim , ('ach 
episode raised pointed ct dt11ral cliallcngcs for th(' 
Enropc,u1s. In Knop's telling, ('ach aspect of a 
group's ndtllral dilfrre11ce h t -conH·s a point of  
demarcation that rc\'l',ds multiple dcpanurcs from 
international Ll\\'' s putati\'e ideal of uni\'lTs.t! ity. 

The e\'idcncc that K11op 11ses to d1'1nrn1slratc 
the insularit\' of' dominant legal institutions is 
largely a matter of rl1ctorical anal\'sis. It ff lies O i l  
how groups and idea, arc d('scrihed, and legal 
claims conn·ptualizcd. ,\11 insightf'til 1·x,unpk ol 
th is ; tpp i-0;1ch i,.., her ;111:1l� ·sis o f cl;1i1ns hy i 1 1digc· 
ncn1s \ 1 ·rnn1·11 to the I l11man Righ t s  Co1n1nittl'(' 
(chapln 8) .  Knop sholl's how e1·cn \ 1·ithi11 the ( :,111a­
dian indigenous corn1n 11nit\', men and \ 1·ornc11 
understand group tr.1ditions dilf 1·1T11tk B 11t 
h1·c;u1se ofthc particuLtn'oices that the ( :rnlllnittee 
took to represent thc indigenous con11nu11itv
not surprisingly, those of rnak kadns-tlw Com­
mittee' s "defrrence" to indigenous tradit ions clfrc­
tivclv rcplictled, ill Knop' s \'it·\ 1', the ,cr y  patriar­
chal concepts undn challenge. 

Despite these mam insights, oIH' i1H'\'itahh 
returns to the more general question of how to 
assess the episodes O\'l'r.t ! I. ;\s noted, Knop cxpli­
cit ly discla ims any intention t o  draw conclusions 
for legal doctrine ,ts such. ;\t the S.llll(' time, she 
clearly docs not v ic\ 1· the episodes as wholly lack­
ing in svstcmic implications. Th (' \'<'I ) ' pn·sc11t;1-
tiou olthc episodes ,ls "landmarks" s11ggcsts that 
they altered or alfrctcd a hro;ider intellectual 
project that is distinct Crom the C\'t' ! l ts  them­
selves. S imil.irlv, hcr concern for "a more general 
problem of di\ 'ITsity," "embedded inequalities" 
(p. '.',7'.l) , ,ind othn illlplied i 11stanccs of injustice 
suggests ,l 11on11ativc fra1111·work consistc11t ll 'ith 
contcmporarv ln1m;u1 rights b\\ '. Knop clcarlv fi11ds 
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merit in each of the challenges to equal i ty  she 
reviews, and at one point she describes that evo­
lution i n  terms that  approach doct rinalism: 

The development of sclf�dc tcnnination in 
international law is thus of broader relevance 
because in it we may find glit1H1J lTS of striY­
ing toward an ideal of interpretation for our 
age of diversity. While such moments may be 
downplayed as rclatiYcly few, m i nor or even 
unsuccessful by this verv standard, their 
instructiveness lies in  the ;ittempt, and their 
hope, in the recogni t ion of i nclusion and 
equality as essential to interpretat ion .  (P. 5) 

Every legal system, of course, has specific doc­
trinal tools designed to measure the success of 
outsiders striving for inclusion.  Doctrines of stand­
i ng, capacity, legal personal i ty, and the l i ke, as 
well as a system's potential to expand categories of 
special legal protection (such as "suspect classes") 
to i nclude those whose disabilities arc newly rec­
ognized, all function as gatekeepers Lo the 
a�quisition of legal ent i t lements. That Knop has 
chosen not to assess sell�cletennination d irectly in  
these terms i s  certainly understandable, as  there 
i s  no shortage or purely doctrinal l i terature on 
self�determination.  But by presenting the legal 
arguments i n  self�detennination episodes largely 
as rhetorical tropes or cultural markers, while at 
the same time making clear that c laimants in 
these episodes were entitled to better treatment ,  
Knop leaves us with no clear means of assessing 
whether the exclusions have persisted, and if so, 
to what extent. Clarity on this poin t  would have 
provided an important l inkage between other­
wise disparate episodes. 

There are other, more specific conSCCJUCnccs 
of rejecting the use of doctrine as a means of 
assessing the condition of'cxclndecl groups. Early 
in the book, Knop states that she wi l l  focus only 
on external scl/�dctermination-thc secessionist 
option-and not address internal approaches 
that seek to work within the pol i tical structures 
of existing  states. The j ustification for this  em­
phasis is that "external sclf'.detcrmination has 
al l racted the widest ,,, 1 1 1 ge o l' i 1 1 1 e rp1 , · ta1 io 1 1  and 
best shows the nature and h is tory or the debate" 
(p .  19 ) . ln other words, it provides better source 
matPri a l  fnr a rhetorical or cultural analysis .  Rut 
to the extent that seU�cletcrmination retains any 
vital ity i n  contemporary pract ice,  i t  is in its inter
nal form. As noted, state practice has almost un i­
formly rejected secession as an option. 1 1 1  To dis-

' "  This practice is exhaustively reviewed bv .James 
Crawford in S!atel'rru:tiw "nd fnlr:rnat,:ona/ Law in Hel"tion 
to Secession, W BRIT. Y.B .  lNT' I .  I .. 8!i ( 1 999) . 

cuss argumentat ion st rategics or cul tur,d predis­
posi t ions in scl f�clc term i 11 at io1 1  st ruggles wi thrn1 t  
including the in ternal option s1 il1stant iallv rest ricts 
the range of policy choices presented as lcgi t i 1 l late 
alternatives for the part ies. I n ternal st rategics ,l i e  
ob\'iously 1 1 1 0 1T i 1 1 1 portant i 1 1  sonH' sct t i 1 1 gs t l 1 , u 1  
others-decolon ization being a prilllc cxa!ll p lc 
of where they arc not .  B1 1 t  they arc cc 1 1 t ral to the  
former YugosLn-ia and also lo  cbims  by i l ld ige­
nons peoples, both or which K11op discusses, as 
wel l as to a host of other cases that  she docs 1 101. 

Excluding doctrine as a means of assessing 
progress may also distort the importance ol '  par­
ties' cultural attributes to legal decision makns. 
Knop quotes Robcrt I .ansing's L1moush· , tppre­
hensin� view of self '.cletcn11 i 1 1at io1 1 ,  i n  which lH' 
warned or " thc clanger or put t i 1 1g such ideas i 1 1 to 
the minds orcertai11 races," lcadi 1 1g to " impossible 
clema11ds on the [post-v\'orld W,tr I I Peace C :011-
fcrcnce and creat [ i ng] trouble i 1 1 lll,lllv lands" 
(quoted at p. 8) . "The phrase," Lu1si11g concluded, 
"is loaded with dynamite" ( ir/. ) .  K11op takes th is 
stateme1 1 t  to suggest that  in ternational law "co11-
templatcs, with apprehe11sio11, those who wil l clam­
our unwisely for" seWdctcn1 1 inat irn1 ( p .  7) . l 1 1  
Knop's words, La1 1 s ing argued, 

[ i J n  effect, . . .  that the  hot-hloodcdtH·ss of 
these races demands the clcan·sl of ru le ,. 
Thev cannot be t rusted to acknowlcclge or 
rcsp'ect legal dis t inct ions among cl .t i 1 ;1 ,1 1 1 ts 
for sclf '.detcrmination. So whatc\'cr the  1 11nits 
or a more nuanced rule or broader princi­
ple on scl f�dctcrminat ion,  the rahidi tv oft he 
Irish, the Indians, the Egvpt ians J ai l  ofwhrnn 
Lansing mentions! and others makes a simple 
'no' rule the only prudent  fc >rnmlatirn1 .  ( l'. 8) 

vVhilc the racist  \'iews or decision makers ma\' 
have co1 1 t ributcd to the clear " 1 10" n t lc  t hat has 
emerged outside the dccolo 1 1 iz, 1 t ion context ,  t h i s  
factor i s  surclv no t  the onlv one at m>rk. S tates '  
s imple desire to main ta i 1 1  their terr i torial in teg­
rity t ranscends cu l tures and has, i ndeed, been 
most clcarh· articulated by 1\frican states in the  
Cairo Dcclaration. 1 1  The possibil i tv that secession­
ists may l ake wi th  t l l c 1 1 1  ,,a[ua l ,k 1 1a 1 1 1 1 al n·s01 1n,·s 
is another factor. The inevitable carnage that wot 1ld 
attend most secessionist st ruggles is a th ird .  i'vlost 
imp01·t a 1 1 t l y  for lawyers, the long and h igh ly crn1-
testecl l is t  or factors suggested as nitnia f i > r  a 
valid secessionist claim has made forn11 1latirn 1 oLt 
more nuanced ntlc-onc that wrntld permit some 

1 1  Org-ani1a 1 ion or ;\frican t : 1 1 i1y. !\order l l i sp1 1 1cs 
Amon"' Ai·ican States. j 11lv � I ,  l 'Hi4 , O:\ l '  l loc. 1\l [ ( ;/ 
Res. l ti( I ) ,  re/ninled i11. B,\s 1 c :  Doc:nn::-;r, o:-; 1\FRIC. \ :\ 
;\Fl'.\IRS 'l(iO, % I ( I an  Brownlie ed. ,  I \)7 1 ) .  
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secessions but not other s-a virtual impossibility. 
Yet Knop takes the context-specific experience of' 
,t kw act ms-here, Lansing writing in I \) 1 8  ahoul 
the f 'irst normati\'l: challenge to dominant Euro­
pean imperialism-as an indication of what inter­
national law gc11cra1Iy "contcrnplatcs" (p. 7). Tn 
the end, after consideration of these other vari­
ables, a relationship between European racism 
and the failure of a right to secession may well 
emerge. But without examining other factors, it is 
simply not pron'tl. 

1\nothcr example of the potentially distorting 
effect of rejecting doel rinal considerations comes 
in Knop 's discussion of the \NPs/en1 Sa lwm case. 
The Cencral Assembly's p hrasing of ' iLs questions 
to the Court required Morocco and Mauritania 
to show that prior to Spanish colonization, they 
had tics to the ter ritory that might supersede the 
will of I he present population. Knop concludes 
that " Is I incc an appeal to 'territory' generally lacks 
the pm ver oLm appeal to 'self' , this put Morocco 
and Mauritania at a rhetorical disadvantage" (p. 
1 1 8). But it also put them at an enormous legal 
disad\'antage. As Thomas Franck wrote in his sep­
arate opinion i11 a preliminary phase of Lhc Sove 1° 

eig11ty over !'11/a u Ugitm1 (Ind Pu/((11 Sipru/111 1  case: 

Modern international law docs not recognize 
the survival of a right of' sovereignty based 
solely on historic Litle; not, in any event, alter 
�•11 cxc 1-c isc < >fsclf c l ctcn 11 i 11atio11 co11d11ctcd 
i11 accordance with Lite requisites of' interna­
tional law . . . Against this, h istoric claims 
and feudal pre-colonial titles arc mere relics 
of another international legal era, 011e that 
e nded with the setting of the sun on the age 
of colonial impcrium. 1

� 

i\hsc11t this important point of' doclrine, rhetori­
cal constructs appear to play an unclnly enhanced 
role in argumentation before the Court. 

l11 the end, Lhe search fo1 a doctrinal context 
in which to situate Knop's microhistory may mal­
t er little. Her focus is the episodes t hemselves. As 
discrete analytical units, her chapters shine, illu­
minating !tow the use and application of scl!:..:lctcr
mi11atio11 cannot be divorced from conceptions of 
the marginalized claimants. But it isjusL because 
I hese specific discussions arc so insightful that 
the reader is left wondering about t heir more gen­
eral implicitions. 

CRFCORY H. Fox 
Wriyne S/((/1' Univenity /,aw School 

I'..' Sovereignty o\'cr PuL.tu Ligitan and Pulau Sipadan 
( li1do11c,ia/i\fabysia), Application of the Philippines 
for l'n1nissio 1 1  lo l11t,-rvc 1 1c ,  Sep. Op. Franck,.J. ad hoc. 
para. I :, (l1 1 1 ' 1  C :t. . fusticc Oct. 2:l, 200 1 ). 
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