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The Lottery Docket

Tiller found statistically significant evidence that the courts' choices were
influenced by their ideological priors.15 That is, panels were more likely to
rule on process grounds, thereby reducing the chance of Supreme Court
review, when their decisions accorded with their ideological preferences than
when they did not." 6 The second strategy is perhaps more pernicious. By
resolving unsettled legal questions in unpublished-and therefore nonbind-
ing-opinions, circuit judges can "sweep" important decisions "under the
rug,"" 7 as Judge Patricia Wald has described the practice."8 Having declared
its opinion nonprecedential, the circuit ensures that its decision does not
create a split of precedent worthy of Supreme Court review, making certio-
rari "even more remote than usual."' While "decision sweeping" is hard to
measure quantitatively, anecdotal evidence is not difficult to find,120 and at
least one Supreme Court justice-Justice Thomas in a dissent from the de-
nial of certiorari-has accused a circuit court of using unpublished disposi-
tions to evade review.121

3. Imperfect Proxies

The Court relies on proxies to determine whether a case is worth grant-
ing. Whether there is a split, whether the solicitor general has requested
certiorari, which lawyers or firms are listed as counsel, the number of ami-
cus briefs-all these are facts that the Supreme Court appears to find rele-
vant.122 But these proxies are only indirect markers-not direct measures-
of importance. Presumably the solicitor general only asks the Supreme
Court to grant certiorari if the SG thinks the case is important-but the case
is not important simply because the SG has filed a petition.

115. Id. at 71-72.

116. Id. at 72.

117. Patricia M. Wald, The Rhetoric of Results and the Results of Rhetoric: Judicial Writings,
62 U. CHI. L. REv. 1371, 1374 (1995) ("We do occasionally sweep troublesome issues under
the rug, though most will not stay put for long."). Judge Richard Arnold agrees. Richard S.
Arnold, Unpublished Opinions: A Comment, 1 J. App. PRAc. & PROCESS 219, 223 (1999) ("[I]f,
after hearing argument, a judge in conference thinks that a certain decision should be reached,
but also believes that the decision is hard to justify under the law, he or she can achieve the
result, assuming agreement by the other members of the panel, by deciding the case in an
unpublished opinion and sweeping the difficulties under the rug.").

118. David C. Vladeck & Mitu Gulati, Judicial Triage: Reflections on the Debate over Un-
published Opinions, 62 WASH. & LEE L. REv. 1667, 1680 (2005) ("The widespread use of un-
published, nonprecedential opinions provides incentives to appellate judges to insulate from
en banc and Supreme Court review decisions that are controversial, unpopular, deviate from
or even conflict with circuit precedent, or are inconsistent with the judge's ideological
views.").

119. Id. at 1684.

120. See id. at 1685-89 (cataloging cases in which judges "intentionally cho[se] to duck
some inconvenient issues").

121. See Plumley v. Austin, 135 S. Ct. 828, 831 (2015) (Thomas, J., dissenting from denial
of certiorari) ("It is hard to imagine a reason that the Court of Appeals would not have pub-
lished this opinion except to avoid creating binding law for the Circuit.").

122. See supra Section I.A.
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With respect to splits in particular-probably the most important factor
in granting certiorari-whether lower courts disagree on a particular legal
issue is an especially imperfect proxy for importance. Perhaps the strongest
argument for the emphasis on splits is premised on the view that uniformity
of federal law is an important goal. A split means that federal law, for all
practical purposes, has ceased to be uniform in some respect throughout the
United States. To the extent that nonuniformity is an evil to be avoided, then
resolving splits serves important social goals. Yet as Amanda Frost has ar-

gued, the common wisdom may significantly overvalue uniformity: "At least
in some categories of cases, judicial disagreements over the meaning of fed-
eral law have few, if any, negative consequences. "123 Frost argues that there is
reason to doubt that the mere existence of a disagreement on a legal ques-
tion between different circuits will significantly impair the law's legitimacy
or its predictability; nor will such a conflict necessarily place an intolerable
burden on multistate actors.12 4

We need not resolve whether Frost has the better of this argument,
though. Even those who value uniformity more than Frost must concede
that it is only one goal among many. While ensuring uniformity may be one
part of the Supreme Court's job, there are other valuable goals case selection
can promote: ensuring that the lower courts are being faithful to the Consti-
tution and Acts of Congress, preventing bad policy results, enforcing limits
on federal interference with state concerns, providing fair process for liti-
gants, ensuring that remedies are available for serious violations of rights,
and so on. Different people will have different views of the Supreme Court's
job, but few would take the position that resolving splits for the sake of
uniformity is the only purpose of the institution. (If so, why not just use
coin flips to settle the matter whenever a split arises?) 125

Justifying the emphasis on splits, then, requires believing that the exis-
tence of a split is a good proxy for whether the issue implicates other impor-
tant values. Perhaps the most important legal issues are the most difficult
ones, and thus the ones most likely to engender conflict in the lower courts.
Or, perhaps, given the Court's current focus on splits, circuit court judges
will be more inclined to create splits-and to increase the risk that the Su-
preme Court will reverse their decisions-if the issue is one that really mat-
ters..Or perhaps the issues that arise most frequently in the lower courts are
those most likely to produce splits, simply because there are more opportu-
nities for splits to arise.

The problem with this rationale, however, is that the correlation be-
tween conflict and importance seems weak. Often, splits regarding a particu-
lar statute arise because the statute is badly drafted-not because cases

123. Amanda Frost, Overvaluing Uniformity, 94 VA. L. REv. 1567, 1570 (2008).

124. See id. at 1584-601.

125. See Andrew B. Coan, Judicial Capacity and the Substance of Constitutional Law, 122
YALE L.J. 422, 427 (2012) ("If the Justices were so inclined, they could decide cases by coin flip
instead of by briefing and oral argument.. . . If the Justices approached their decisions in this
way, they would totally eliminate the bottleneck at the top of the American judiciary.").
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involving that statute are particularly important. To take one example, the
Court has had to deal with numerous cases over recent years involving the
meaning of the Armed Career Criminal Act (ACCA),'1 26 a federal criminal
statute that imposes mandatory minimum sentences for certain repeat of-
fenders. While the ACCA's applicability is of enormous importance to the
defendant in a particular case, there is no reason to think that the ACCA is
much more important than any other particular legal niche to which the
Court could have devoted the countless hours it has spent parsing the stat-
ute. Nonetheless, splits are the currency of the certiorari process, and the
ACCA seems to have been particularly effective at creating splits.127

Splits can also arise over where the law is particularly technical or com-
plex. Consider a case argued at the Supreme Court in October Term 2016. In
Manrique v. United States, the Court considered "[w]hether a notice of ap-
peal filed after a district court announces its sentence, but before it amends
this sentence to specify a restitution amount, automatically matures to per-
fect an appeal of the amended judgment."l28 While this issue created an
apparently significant circuit split,129 and while the legal issue appears to be
genuinely difficult (indeed, the justices took more than six months before
issuing an opinion over a dissent from Justice Ginsburg),3 0 one wonders
whether the resolution of this question was really a matter of pressing na-
tional importance. (Notably, the case attracted zero amici,1st which indi-
rectly demonstrates its apparent lack of national importance.) How many
people will the Court's ruling on this question actually benefit?132 It is hard
to say, but the Supreme Court's emphasis on splits short-circuits the need to
even ask this question.

Even if we are right that some splits are not particularly important, it
could still be true that most important issues involve splits. The thinking

126. Armed Career Criminal Act, 18 U.S.C. § 924(e) (2012); e.g., Sykes v. United States,
564 U.S. 1 (2011); Chambers v. United States, 555 U.S. 122 (2009).

127. The ACCA will be somewhat less prone to creating splits going forward; in 2015, the
Court declared that the ACCA's "residual clause"-which had been the source of some, but
not all, of the Court's granted ACCA cases-was unconstitutionally vague. Johnson v. United
States, 135 S. Ct. 2551, 2563 (2015). For a thorough analysis of the implications of the Johnson
decision, see Leah M. Litman, Resentencing in the Shadow of Johnson v. United States, 28 FED.
SENT'G REP. 45f (2015), and Leah M. Litman, Residual Impact: Resentencing Implications of
Johnson's Potential Ruling on ACCA's Constitutionality, 115 COLUM. L. REV. SIDEBAR 55
(2015), http://columbialawreview.org/wp-content/uploads/2016/03/Litman.pdf [https://
perma.cc/RF3L-S92D].

128. Brief of Petitioner at i, Manrique v. United States, 137 S. Ct. 1266 (2017) (No. 15-
7250).

129. Petition for Writ of Certiorari at 13-18, Manrique, 137 S. Ct. 1266 (No. 15-7250).

130. See Manrique, 137 S. Ct. 1266.

131. See Manrique v. United States, SCOTUSBLOG, http://www.scotusblog.com/case-files/
cases/manrique-v-united-states/ [http://perma.cclYRH4-j4ET].

132. To be sure, having a settled rule on this question is necessary so that litigants can
know how to perfect their appeals, but there is little reason to think that a national rule-as
opposed to circuit-specific rules, which would persist in the absence of Supreme Court resolu-
tion-is really all that necessary.
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would go as follows: on close issues of real importance with strong argu-
ments on both sides, at least one circuit court will be willing to break with
the pack and create a split; only where the answer to a legal question is easy
will no splits arise. But here, too, there is reason for skepticism. The problem
is that with respect to some issues, the circuit courts could coalesce around a
position that is incorrect-at least insofar as correctness is defined as how
the Supreme Court would decide the issue if confronted with it.

Consider two related examples. In 1987, the Court decided McNally v.
United States and concluded that the federal mail fraud statute does not
extend to schemes to deprive others of intangible rights, "such as the right to
have public officials perform their duties honestly."'33 In so holding, the
Supreme Court rejected the approach that had been taken by every single
court of appeals over a period of decades.134 The issue in McNally was of
significant importance-whether the mail fraud statute extended as far as
the government argued had significant implications for the power of federal
prosecutors to regulate state government officials and various forms of pri-
vate malfeasance. Yet the issue took decades to reach the Court because no
split arose.13 5

Amazingly, this problem repeated itself: in the wake of McNally, Con-
gress enacted a new statute confirming that the mail fraud statute extended
to schemes involving deprivations of "the intangible right of honest ser-
vices."' 6 Over the next two decades, the lower courts upheld various convic-
tions under this statute, often approving broad theories of criminal liability
similar to those that had proliferated in the lower courts before McNally.13 7

Although the lower courts did not seem to consistently agree in their ap-
proaches, clear splits were slow to emerge. Finally, in 2009, the Court
(largely through the persistence of Justice Scalia)' got interested in the is-
sue. The decision that ultimately emerged, Skilling v. United States, pared
§ 1346 down far beyond what any of the lower courts had done, to apply to
only bribes and kickbacks.'3 9 While the circuit courts had disagreed on the
meaning of § 1346, none had concluded that it covered only bribes and

133. 483 U.S. 350, 358 (1987).

134. McNally, 483 U.S. at 358.

135. See id. at 362-64 (Stevens, J., dissenting).

136. 18 U.S.C. § 1346 (2012).

137. See, e.g., United States v. Hasner, 340 F.3d 1261, 1271 (11th Cir. 2003) (holding that
public officials commit honest-services fraud when they take official action without disclosing
a conflict of interest); United States v. Frost, 125 F.3d 346, 363-69 (6th Cir. 1997) (upholding
convictions of defendants on theory that they schemed to deprive the University of Tennessee
of the honest services of its employees by helping students to receive advanced degrees through
plagiarism).

138. In 2009, Justice Scalia wrote a dissent from denial of certiorari that pointed out the
breadth of the lower court case law. See Sorich v. United States, 555 U.S. 1204, 1205-06 (2009)
(Scalia, J., dissenting from denial of certiorari). Several months later, the Court agreed to hear
several cases about the scope of honest-services fraud. E.g., Skilling v. United States, 558 U.S.
945 (2009).

139. 561 U.S. 358, 408-09 (2010).
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kickbacks and nothing else. Twice, then, with respect to basically the same
issue, the lower courts and the Supreme Court significantly disagreed on the
meaning of an important legal provision. And while the Court did eventu-
ally resolve the issue, nearly two decades elapsed between McNally and
Skilling.

This problem is not isolated. Not infrequently, the Supreme Court re-
solves an important legal issue in a way that differs from the consensus in
the lower courts. Consider Kiobel v. Royal Dutch Petroleum.o4 0 There, the
plaintiffs were former residents of Nigeria who alleged that the defendants,
several foreign corporations, violated international law by aiding and abet-
ting the Nigerian government in atrocities committed in retaliation for envi-
ronmental protests.4 1 The Court granted certiorari to resolve whether
corporations could be sued under the Alien Tort Statute (ATS),'1 4 2 an issue
on which the circuit courts had divided.1" Yet when the Court examined the
case closely, it zeroed in on a different legal issue. After oral argument, the
Court requested additional briefing and argument on whether the ATS "al-
lows courts to recognize a cause of action for violations of the law of nations
occurring within the territory of a sovereign other than the United States."'"
The Court subsequently answered that question in the negative.'4 1

In doing so, the Court rejected the views of the lower courts, which had
uniformly held or assumed that the ATS could apply extraterritorially."6
Had the split on the corporate liability issue-an orthogonal question-not
arisen, one wonders when or how the Court might have confronted the ex-
traterritoriality problem that all the lower courts had missed or ignored.
And then one must wonder how many other similar issues are out there-
legal questions on which the Supreme Court would disagree with the con-
sensus approach in the lower courts, but which the Court never even notices
unless they happen to come up in cases granted to resolve other circuit
splits.

Of course, if the Court almost always agreed with circuit court consen-
sus, this problem would seem more theoretical than real. But in fact, the
Court regularly disagrees with the common wisdom in the lower courts.
Aaron-Andrew Bruhl's recent study of "lopsided" splits (those with several
more circuits on one side of the issue) during October Terms 2010-2012
concluded that the Court sided with the majority view in thirteen of twenty-

140. 133 S. Ct. 1659 (2013).

141. Kiobel, 133 S. Ct. at 1662-63.

142. 28 U.S.C. § 1350 (2012).

143. See Petition for Writ of Certiorari at i, 18-21, Kiobel, 133 S. Ct. 1659 (No. 10-1491).

144. See Kiobel v. Royal Dutch Petroleum, 565 U.S. 1244 (2012) (ordering reargument on
this issue).

145. Kiobel, 133 S. Ct. at 1669.

146. See Supplemental Brief for the United States as Amicus Curiae in Partial Support of
Affirmance at 10 & n.2, Kiobel, 133 S. Ct. 1659 (No. 10-1491).
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one (or 62%) of cases.147 Certainly, these statistics show that the Court often
agrees with lower court consensus-but also that rejecting that consensus is
not particularly unusual either. (Indeed, as Bruhl put it, "[P]erhaps the
headline is that the Court disagrees with lopsided lower-court majorities so
often.")148 In fact, in addition to Kiobel, the study identified three other cases
where the Court took a position that no circuit court had adopted.1 4 9 More-
over, these statistics almost certainly undercount the number of cases where
the Court rejected a lower court consensus because the study limited its
count to cases where the Court itself described the state of lower court juris-
prudence in its opinion.s0 If it is not particularly rare for the Court to take a
position that most circuit courts have rejected-or even that no circuit court
has adopted-then it is at least plausible that there are a number situations
where the Court might do the same if it had occasion to resolve the issue.

Yet those occasions might never arise in a world where splits are certio-
rari's main currency. The problem is that, even with respect to unquestiona-
bly important issues, herding behavior is likely to prevent splits from arising;
circuit courts often follow each other, rather than independently evaluating
the arguments. Where, say, five circuits have interpreted a statute one way,
the sixth to confront the statute may be particularly hesitant to go the other
direction.'5 1 This may be because the judges on the panel assume the other
circuits interpreted the statute correctly, or because they secretly disagree
but do not want to risk the embarrassment of reversal (knowing that splits
make Supreme Court review more likely). Regardless of the reason, the ef-
fect is the same: a cascade that can result in a circuit consensus that the
Supreme Court, if it had the opportunity to resolve the question, would
reject.

Beyond the problem of cascades, splitless-but-erroneous circuit court
rulings can also result from specialized venue rules and even from the sub-
stantive law itself. Consider petitions to review regulations promulgated by
administrative agencies. When an agency regulation is challenged in multi-
ple circuits, the cases are consolidated in one court, selected at random from
among those with a pending petition.5 2 By definition, no circuit split can
thereafter emerge (at least at the pre-enforcement stage) on the lawfulness of

147. Aaron-Andrew P. Bruhl, Following Lower-Court Precedent, 81 U. CHI. L. REV. 851,
901 (2014).

148. Id. at 903.

149. See id. at 901.

150. See id. at 904-09 (describing the study's methodology). Indeed, looking "beyond the
four corners of the opinions," the author himself identified other examples where the Court
took a position no circuit court had adopted. See id. at 906-07.

151. Scott Baker and Anup Malani have shown that, as each additional circuit reaches the
same conclusion as to a disputed legal issue, the next circuit to confront that legal question
becomes more likely to follow the pack. See Scott Baker & Anup Malani, How Do Judges Learn
from Precedent? 22 tbl.6 (Nov. 18, 2015) (unpublished manuscript), http://www.law.colum
bia.edu/sites/default/files/microsites /law-economics-studies/20151118_how do.judgeslearn_
from-precedentbakermalani.pdf [https://perma.cc/4V8S-YVU6].

152. 28 U.S.C. § 2112(a)(3) (2012).

728 [Vol. 116:705



The Lottery Docket

the regulation.153 Similarly, when the substantive law governing a topic is
infused by standards, rather than rules, circuit splits are unlikely.'14 Rule 10
makes clear that at the certiorari stage, the Court cares much more about
how the lower court defines the governing standard, not how the court ap-
plies that standard to the facts of a case.15 Carolyn Shapiro argues that this
explains the Supreme Court's lack of useful guidance on employment dis-
crimination.15 6 Likewise, when a law applies to a geographically limited area
(i.e., when its application is confined within a single federal circuit), no
splits will appear.'5 7 Matthew Fletcher argues that many claims brought by
American Indian tribes fall into this category, and that they are accordingly
underrepresented on the Supreme Court's docket. 5 8

The central problem, as we see it, is that the heavy focus on splits means
that the Supreme Court may never even realize when its help is most
needed. If, for example, the lower courts have reached consensus on an in-
correct interpretation of law, the Court will likely only ever confront the
issue if it comes up indirectly in a case implicating some other split.'5 9 Or if
there is widespread confusion about how to apply a settled legal standard to
given facts, it is rare for the Supreme Court to grant certiorari and provide
guidance-no matter how much that guidance might be needed. "Neither
the Court's culture nor its certiorari criteria encourage a law clerk to say,
'although all the lower courts agree on the appropriate standard for this area
of law, the application of that standard is so inconsistent that Supreme
Court involvement is warranted." 6 0 In short, the Court's current practices
ensure that it never seriously evaluates a wide range of splitless legal issues,
even though those legal issues might be of significant importance.

C. Previous Proposals for Reform

Just as we are not the first to identify pathologies in the certiorari pro-
cess,161 we aren't the first to suggest an institutional reform. In fact, such
proposals have proliferated in recent years.162 Paul Carrington and Roger

153. See William Ortman, Rulemaking's Missing Tier, 68 ALA. L. REv. 225, 255-56 (2016).

154. See Shapiro, supra note 6, at 273-74.

155. See Sup. CT. R. 10 ("A petition for a writ of certiorari is rarely granted when the
asserted error consists of erroneous factual findings or the misapplication of a properly stated
rule of law."); see also Shapiro, supra note 6, at 289.

156. Shapiro, supra note 6, at 296.

157. Matthew L.M. Fletcher, Factbound and Splitless: The Certiorari Process as Barrier to
Justice for Indian Tribes, 51 ARIz. L. REv. 933, 957 (2009) (noting that circuit splits are rare in
Indian law cases because the only possible split is usually between a state court and a federal
circuit).

158. Id. at 956-57.

159. See cases discussed supra notes 133-146 and accompanying text.

160. Shapiro, supra note 6, at 285.

161. See supra Section I.B.

162. Kathryn A. Watts, Constraining Certiorari Using Administrative Law Principles, 160 U.
PA. L. REV. 1, 20 (2011) ("In order to address some of the perceived problems with the Court's
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Cramton, for example, suggest creating a "certiorari division" composed of
non-Supreme Court Article III judges to select cases for the Court's
docket.63 Amanda Tyler argues for bringing back the "certification" process,
whereby federal circuit courts could certify legal questions to the Supreme
Court.64 Tracey George and Chris Guthrie urge Congress to redesign the
Supreme Court to make it work more like the U.S. courts of appeals, with
more justices, decisions heard by panels, and an en banc procedure.165 Rich-
ard Lazarus suggests adding senior lawyers to the Court's staff to assist the
justices and their clerks with case selection.166

But not all observers agree that tinkering with the Supreme Court's
docket is called for. Judge J. Harvie Wilkinson III of the Fourth Circuit has
suggested that the critics are offering solutions in search of a problem.67

There is no reason to think the Court needs more work, he contends, and
moreover, "the world will not end because a few circuit splits are left un-
resolved." 68 More fundamentally, Judge Wilkinson challenges the very co-
herence of the argument that the Supreme Court routinely errs in how it
selects cases. "[I]f we cannot trust the Supreme Court's judgment in decid-
ing what to decide," he asks, "how can we trust its judgment in deciding
what it has decided to decide?"'6 9

In this debate, we stand firmly with the reformers. Even someone who
genuinely believes that the Court wisely decides cases on the merits can
question current certiorari practices without contradiction. The Court's ap-
proach to certiorari reflects a number of trade-offs. In its heavy reliance on
imperfect proxies, the Court appears to have concluded that the justices'
limited time and attentions are best spent on the merits cases, not on
gatekeeping. That may be an understandable compromise in light of the
potentially unmanageable time commitment that full attention to the certio-
rari docket would require. But it does not prove that there are no ways that
the Court's case-selection procedures could be improved-especially if there
are available methods for improvement that do not impose significant addi-
tional time constraints on the justices. And the proposals outlined above,

current certiorari practices, numerous proposals for reform have been floated in the past few
years alone.").

163. Paul D. Carrington & Roger C. Cramton, Judicial Independence in Excess: Reviving the
Judicial Duty of the Supreme Court, 94 CORNELL L. REV. 587, 630-36 (2009).

164. Amanda L. Tyler, Setting the Supreme Court's Agenda: Is There a Place for Certifica-
tion?, 78 GEo. WASH. L. REV. 1310, 1319-26 (2010). Craig Lerner and Nelson Lund go further,
proposing a statute that would limit the number of certiorari cases on the Court's docket to
the number of cases certified by the circuit courts. Craig S. Lerner & Nelson Lund, Judicial
Duty and the Supreme Court's Cult of Celebrity, 78 GEO. WASH. L. REV. 1255, 1289 (2010).

165. See George & Guthrie, supra note 99, at 1442.

166. Lazarus, supra note 7, at 97.

167. J. Harvie Wilkinson III, If It Ain't Broke. . ., 119 YALE L.J. ONLINE 67, 67-68 (2010),
http://www.yalelawjournal.org/pdf/840_egpccc2c.pdf [https://perma.cc/SGM8-PASM].

168. Id. at 69.

169. Id. at 75.
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and others like them,1 70 at least have potential to serve as such
improvements.

At the same time, however, we think the prior proposed reforms have all
missed something significant. None of the proposals sufficiently addresses
the biggest problems we see with the Court's case-selection process. Nearly
all the proposals on the table accept-or are at least agnostic about-the
idea that only truly important cases merit the Supreme Court's attention.171
They focus instead on repairing flaws in the mechanisms used to identify
and select such cases.172 But that is not enough. The pathologies of the certi-
orari docket that we have described would exist even in a world where the
Court was able to devote ten times as many hours ensuring it was following
Rule 10 to the letter. We think the problem lies in the very premise that the
Court should be trying to identify all, and only, the truly important cases to
resolve on the merits. Our proposal, to which the next Part turns, rejects
that premise-and thus could hold the key to solving the certiorari docket's
major difficulties.

II. THE LOTTERY DOCKET

This Part offers our proposal to improve the Supreme Court's case-se-
lection process: the lottery docket. Section II.A sketches the outlines of the
proposal, while bracketing the finer details as well as some practical con-
cerns about implementation. Section II.B explains how the lottery docket
would ameliorate the pathologies of the current certiorari process. Section
II.C responds to several objections.

170. See, e.g., Schauer, supra note 6, at 85-86 (considering possibility that litigants could
provide more information about the "frequency and nature of litigation below"); Watts, supra
note 162, at 42-68 (proposing incorporating administrative law principles).

171. To be sure, we are far from the first to suggest problems with this idea. See, e.g.,
Schauer, supra note 6, at 83-85; Shapiro, supra note 69, at 127. Only one of the recent institu-
tional proposals, however, portends significant reform in this dimension. Tracey George and
Chris Guthrie propose expanding the size of the Supreme Court to fifteen justices who would
sit in panels. George & Guthrie, supra note 99, at 1475. They argue that this would, among
other things, generate a more credible threat of review of circuit decisions and facilitate judi-
cial learning at the Supreme Court level. Id. at 1469-81. George and Guthrie's innovative
proposal would achieve some of the same benefits as our proposal, but-given its total rede-
sign of the Supreme Court-at a substantially higher cost. Our proposal would be far easier to
implement.

172. Lerner and Lund buck this trend by proposing "to reintroduce circuit riding into the
life of the Supreme Court." Lerner & Lund, supra note 164, at 1295. Requiring justices to sit
each year as circuit or district judges, Lerner and Lund argue, would force them to "cope with
many of the bread-and-butter issues that other federal judges confront daily." Id. at 1299. We
agree with Lerner and Lund that circuit riding would convey useful information to the justices
about the quotidian work of the lower courts. Circuit riding would not, however, address the
other pathologies at which the lottery docket is aimed. It would not force the Court, as an
institution, to confront ordinary cases, and so would not improve decisionmaking at the circuit
level. Nor would it be likely to help the Justices find the "missing cases" that evade certiorari.
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A. The Proposal

Our proposal is a simple one. We propose supplementing the Supreme
Court's certiorari docket by giving the Court appellate jurisdiction over a
new set of cases. These cases would be selected from the final decisions of
the circuit courts173 and entered into the lottery. At regular intervals-for
sake of argument, say four times a year-a small number of cases would be
chosen as "winners." Once chosen, the losing party in the lower court would
be granted the right to appeal.174 The appeal would then proceed much like
any other case in which the Supreme Court exercises mandatory appellate
jurisdiction after probable jurisdiction is noted. The appellant would file an
opening brief, the appellee a response brief, and so it would proceed.75 Nor-
mal rules of forfeiture and waiver would apply, but otherwise the appellant
could make any argument properly preserved in the court below. The Su-
preme Court, in turn, would be obliged to rule on the merits of the dis-
pute-just as a circuit court panel would. Just like any other decision of the
Supreme Court on the merits, the decision would be precedential.7 6

Described at this high level of abstraction, the reader is likely left with
many questions. First, how could the proposal be implemented in the first
place, and who could do it? One simple way would be for the Supreme
Court to do so itself using its certiorari jurisdiction. It could simply decide
to start granting a set number of certiorari petitions based on a randomized
process rather than based on a detailed review of the substantive arguments.
Given the unfettered discretion the Court possesses to dispose of certiorari
petitions, there is no reason why it should lack the power to pick some
petitions to grant through a random process.

This solution, though, is not ideal; one of the benefits of the lottery
docket would be the way it would expose the Court to a more representative
sample of cases in the lower courts. If eligible cases were limited to those in
which petitions for certiorari were filed, that would reduce the proposal's
ability to ameliorate the distortion. Perhaps the Court could address this

173. We consider later whether this proposal could extend to decisions from state courts.
See infra Section III.C.

174. Where the lower court decision goes against both parties in different respects, each
party could have the right to cross-appeal, as often occurs with appeals to the circuit courts
from district court rulings.

175. Briefing on the merits for cases set for argument-whether from the appellate docket
or the certiorari docket-is governed by Supreme Court Rules 24 and 25. SUP. CT. R. 24-25.

176. Of course, how much precedential weight such a decision deserves is an open ques-
tion. The Court has made clear that summary affirmances-as decisions on the merits of an
appeal-are precedential decisions, though ones that are entitled to somewhat less weight than
decisions with opinions. A summary affirmance "thus has 'considerably less precedential value
than an opinion on the merits."' Comptroller of the Treasury of Md. v. Wynne, 135 S. Ct.

1787, 1800 (2015) (quoting Ill. State Bd. of Elections v. Socialist Workers Party, 440 U.S. 173,
180-81 (1979)). Our hope is that the Court would not merely summarily affirm, but would
hear argument and write an opinion addressing the issues in depth. If so, we would also hope
that the opinion would be entitled to just as much precedential weight as any other Supreme
Court opinion.
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problem by amending its rules to authorize a new form of certiorari peti-
tion. Rather than filing a lengthy, professionally printed, booklet-bound pe-
tition and pay a $300 fee, as currently required,'7 7 the Court could permit
lottery entrants to file a simple, one-page document declaring the peti-
tioner's intent to enter the lottery.'7

Perhaps a simpler way, though, would be for Congress to add a new
class of Supreme Court appellate jurisdiction by statute. Congress could,
perhaps, amend 28 U.S.C. § 1254. That section currently provides that
"[c]ases in the courts of appeals may be reviewed by the Supreme Court"17 9

using certiorari or certification; it would be simple enough to add a new
subsection laying out the terms of the lottery proposal. Once a court of
appeals denied an en banc petition, or the time for filing that petition ex-
pired, the case would become eligible for the lottery. The case would then
either automatically be entered into the lottery or be entered upon filing a
document like a notice of appeal; we address this complexity later.so

A second question concerns how many lottery-docket cases the Court
should hear each year. Our view is that the Court should hear enough new
cases so as to meaningfully increase the likelihood that the Court will be
exposed to a wide range of issues, at least over a multiyear period-but not
so many new cases that the Court feels overwhelmed by the influx. Avoiding
that latter risk is especially important: there is a danger that the Court could
start to treat its mandatory appellate jurisdiction over the lottery cases as if
they were part of its certiorari jurisdiction. That is, the concern is that the
Court would simply issue summary affirmances without seriously evaluating
the merits.81 Although one would hope that the precedential nature of an
affirmance (unlike a certiorari denial) would provide some safeguard against
such cavalier use of summary disposition, it is no guarantee. In the past,
when the Court has been overwhelmed by its appellate docket, it has proven
willing to use summary tools to dispose of cases even where more careful
treatment would have been appropriate.182

177. See Sup. CT. R. 33.1 (requiring booklet format for petitions for certiorari, among
other filings); SUP. CT. R. 38(a) (setting out fee "for docketing a case on a petition for a writ of
certiorari"). Booklet format and filing fees are not required for in forma pauperis petitioners.
See Sup. CT. R. 39.3 (noting that in forma pauperis petitioners may generally file documents
under Rule 33.2, which governs plain-paper format filing); SuP. CT. R. 39.4 (stating that docu-
ments properly filed by a party proceeding in forma pauperis "will be placed on the docket
without the payment of a docket fee or any other fee").

178. The Supreme Court has the authority to set its own fees, 28 U.S.C. § 1911 (2012),
and so we see no reason why the Court could not state by Rule that parties could enter the
lottery without paying any filing fee.

179. Id. § 1254.

180. See infra Section III.A.

181. See supra note 55 and accompanying text.

182. See Linzer, supra note 31, at 1293 ("[O]n a number of occasions the Court, without
comment, has summarily disposed of appeals raising issues that certainly were unclear under
the existing case law.").
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