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[lustration by J.E. Baker, How free ballot is protected!, 1864, Library of Congress, Prints and Photographs
Division, Collection: Cartoon Prints, American, Reproduction Number: LC-USZ62-89606.

Republicans had the upper hand in the blizzard of fraud charges and
countercharges growing out of the New York soldier vote in the weeks shortly before the
November 1864 election. That state’s law provided for shipping sealed soldier ballots
from the field to the soldier’s home district, there to be cast by a proxy designated by the
soldier. In two separate cases, federal authorities arrested agents stationed (one in
Baltimore, another in Washington) to receive and forward soldier ballots from the Army
of the Potomac. In one case the defendant, Moses Ferry, an appointee of New York’s
Democratic Governor Seymour (himself a candidate for reelection), confessed to forging
the names and ballots of soldiers, some of them dead. He was convicted and served a

prison term. The other case resulted in acquittal. Republicans pounced on both cases as
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proof of endemic Democratic cheating. Reminding readers that Seymour had used his
veto to tailor the New York law to his liking, Republicans charged that he had designed
the law to facilitate exactly the kind of cheating that occurred. After summarizing the
law’s complicated procedures and claiming that its complexity “opens the widest door to
fraud,” the pro-Lincoln New York Times, in an editorial just five days before the election,
pinned the responsibility on Seymour. “The Union men in the New York Legislature
passed the bill because they could not get a better [one], as it was openly declared that
Gov. Seymour would veto any bill unless it accorded in all respects with his own
views.””" A few days later, directing its scorn at Seymour, the Times asked its readers
rhetorically, “What security have honest men under an administration [i.e., Seymour’s]
elected by forging the votes of dead soldiers, swindling the living of their suffrage, and
importing Butternuts from Canada and Missouri to carry the elections by force and
fraud?””!

Democratic papers defensively claimed that Republicans had trumped up the
charges in New York and that administration lackeys had coerced the confessions. They
went so far as to assert that federal agents intercepted the shipped ballots in order to
substitute phony Lincoln ballots for genuine McClellan votes. “Of course they have been
seized by Lincoln’s agents,” wrote the Cincinnati Daily Enquirer in a tone suggesting
that only the naive could expect otherwise. “Lincoln ballots will be put in the place of

McClellan ballots, and the soldiers will be cheated of their votes.”’> But the Republicans

70. New York Times, November 3, 1864.

71. New York Times, November 8, 1864.

72. Cincinnati Daily Enquirer, November 3, 1864. The Detroit Free Press published several stories to
the same effect. See, for example, November 1, 2,and 6, 1864.
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had the better of the debate on the New York soldier vote. To the extent that fraud and
cheating by the military had become a centerpiece of the Democrats’ campaign by
September and October, the New York case severely weakened their argument as well as
their prospects in November.””

When Republicans weren’t bragging about winning the early soldier vote in
September and October 1864 or about Democratic fraud in the early New York soldier
vote, they accused Democrats of standing in the way of soldier voting laws wherever they
could. Indeed, of the six Northern states without laws for soldier voting in 1864, four had
Democratic legislatures. In particular, Delaware, New Jersey (McClellan’s home state),
Mlinois, and Indiana each had Democratic legislatures and no soldier voting law.”* The
pro-Lincoln Chicago Tribune made much of this fact in its effort to undermine the
Democrats’ appeal to soldiers and to associate Democrats with the rebellion. In an
editorial, the Tribune vilified the legislatures of Illinois and Indiana for not having
provided for soldier voting. Referring to the legislators, the paper proclaimed, “These

bodies of men set themselves at work to aid their Southern partners in every way their

73. In other states, too, Republicans tried to steal the Democrats’ thunder about fraud in soldier voting.
The pro-Lincoln Tribune, citing “trustworthy sources,” described an elaborate Democratic cheating scheme
in Ohio. “Their plan is to vote early in the day in citizen’s dress, and then at a later hour don a soldier’s
uniform, and smuggle into the ballot box another vote, either at the same or some adjoining poll, under the
control of their friends.” Tribune (Chicago, IL), November 3, 1864.Republicans also alleged Democratic
fraud in Indiana. While they cited no instances of pro-Democratic fraud by soldiers, they did cite enough
cases of fraud in the civilian vote to feel justified in brushing aside the Democratic allegations about
fraudulent soldier voting there. After one recital of various frauds committed by Democrats, the pro-
Lincoln Tribune concluded scornfully, “In the face of these unblushing frauds, the Copperhead press have
the audacity to coin stories of Republican frauds in Indiana.” Tribune (Chicago, IL), November 1, 1864.

74. As elaborated in Chapter 1 and in the Appendix, Illinois would eventually enact such a law, but not
until 1865. Oregon had no soldier voting law, but also had almost no soldiers serving. (Winther, “The
Soldier Vote,” 448.) Massachusetts was the exception that proved the rule, having failed to enact a soldier-
voting law notwithstanding Republican control of state government. According to Benton, state
Republicans inexplicably neglected to mobilize efforts to amend the state constitution to authorize absentee
voting. (Benton, Voting in the Field, 293-294.)
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ingenuity could invent, and their courage dare undertake. They spent half of their

sessions in plotting to carry these States out of the Union.””

The paper later published a
letter from an Illinois soldier stationed in Memphis, who claimed that he and his
colleagues “would like to show our friends at home that we are for ‘Uncle Abe,’ first, last
and all the time. Although we have not the privilege of casting our votes at the
November election for any candidate. For which our Legislature will please accept our
everlasting contempt.”’® The Tribune blasted the Indiana legislature in another editorial
that chided Democrats for complaining about the votes of furloughed soldiers and
claimed that Republicans, not Democrats, were cheated in the Indiana vote.
In order still more effectively to bind the slaves hand and foot at the feet of Jeff
Davis, [Democrats] disfranchised so far as they could [the] 150,000 soldiers of
Indiana, by preventing them from voting at the post of duty, and compelling them
to turn their backs to the rebels in order to face the copperheads.... Many
thousands of brave Indiana boys were actually disfranchised by these professed
advocates of ‘free elections’....””’
While no available measure of public opinion reveals how much damage
Democrats suffered in the debate about soldier voting, the party clearly never found a
way out of the box the issue put it in. On the one hand, Democrats lost when soldiers

voted, because Republicans undoubtedly cheated at least some of the time and because

most voting soldiers genuinely preferred Republican candidates, who favored fighting the

75. Tribune (Chicago, IL), September 16, 1864.

76. Tribune (Chicago, IL), October 2, 1864 (emphasis in the original). In the same vein, the Tribune
later published a “resolution” adopted by a unit of Illinois soldiers stationed in Missouri who wanted the
Illinois governor to grant them furloughs to return home to vote. The “whereas” clause of their resolution
stated, “WHEREAS, The Legislature of the State of Illinois, at its last session, failing to make any
provision for soldiers in the field to exercise their right of suffrage....” Tribune (Chicago, IL), October 22,
1864.

77. Tribune (Chicago, IL), October 13, 1864.
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war until the Confederacy surrendered. On the other hand, Democrats also lost when
they opposed soldier voting, however muted their opposition, because Republicans then
painted them as anti-soldier or even pro-rebel, an image Democrats desperately sought to
avoid. So Democrats equivocated about soldier voting laws and hoped their incessant
charges of Republican cheating would anger voters enough to overcome the Republican
advantages. It was a futile hope.

Finally, it is worth reflecting on whether Democrats’ assertions of
administration cheating in the soldier voting find anything more than anecdotal support.
Some interesting evidence deserves more attention than it has received. In his
examination of voting data, James McPherson concluded that half the soldiers who
entered the Civil War as Democrats ended up voting for Lincoln in 1864.”® He reached
his conclusion by juxtaposing two pieces of fairly hard data. First, 40% to 45% of Civil
War soldiers entered the war as Democrats, leaving 55% to 60% who entered as
Republicans. Second, Lincoln won 78% of the total soldier votes. Assuming that
Lincoln must have won virtually all the 55% to 60% cohort who were Republicans,
McPherson reasons that Lincoln must have won about half the Democratic soldier votes
in order to have reached the 78% total.

This demonstrates sound arithmetic, but dubious logic. McPherson’s calculation
holds water only if we also assume that soldiers of both parties participated in the turnout
in proportions equal to their representation in the army. If, in other words, 40% - 45% of

soldier who voted were Democrats (equal to their percentage of the army population),

78. McPherson, For Cause and Comrades, 176-7.
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then indeed Lincoln could not have won 78% of the total soldier vote without winning
the votes of half the voting Democratic soldiers. What if relatively fewer Democratic
soldiers voted, either because they had no enthusiasm for either candidate or because, as
so many alleged, their Republican officers and fellow soldiers interfered with their voting
rights? In that case, with Republican soldiers overrepresented in pool of the absentee
voters, Lincoln’s 78% of the total looks less impressive. This possibility, which
McPherson left unexplored, finds some support in the fact that turnout among soldiers
was indeed low.” In the Army of the Potomac, for example, out of about 120,000
soldiers, only about 19,000 voted (13,500 of them for Lincoln).* The exigencies of war
explain this in part; we know that implementation of absentee for widely dispersed and
mobile military units faced logistical challenges that voting precincts back home never
encountered. This undoubtedly held down turnout. Moreover, some of the 120,000
soldiers were ineligible to vote, including African-Americans, soldiers younger than
twenty-one, and those from states that lacked soldier-voting laws. But coercion and
interference surely played at least some part in the low turnout and therefore at least some
part in Lincoln’s lopsided victory among voting soldiers.

McPherson is not alone in slighting evidence supporting Democrats’ complaints
of injustice in the soldier vote. Oscar Winther, whose article remains an essential
resource for any examination of soldier voting, similarly gives short shrift to evidence of

fraud. While describing the New York cases and episodes of Republican fraud in

79. In a separate examination of the soldier vote, McPherson states, without elaboration, that the soldier
vote in 1864 “was about as fair and honest as 19th-century elections generally were, and Lincoln’s majority
was probably an accurate reflection of soldier sentiment.” McPherson, Battle Cry of Freedom, 805, note
69.

80. Winther, “Soldier Voting,” 454.
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Indiana, he ignores the countless newspaper accounts of Republican fraud elsewhere,
stating without explanation or citation that evidence of abuse “is very meager.”®'

In fact, it is far from meager. It abounds. We see it in the countless lamentations
of frustrated Democratic soldiers describing their personal experiences in letters to
newspapers back home. We see it in the boasting of Republican soldiers who saw
nothing particularly wrong in cheating at the expense of disloyal “Copperhead”
candidates. We see it in the unanimous and bipartisan opinion of the Pennsylvania
Supreme Court finding rampant fraud in absentee soldier voting in the case of Hulseman
and Brinkworth v. Rems and Siner.** And, where county-by-county voting data are
available, as in Ohio and Michigan, we see it in the implausibly lopsided disparities
between the low Democratic share of votes in the field — as low as 0% in some Ohio
counties — compared to their far higher share of the home vote in those same counties.®

This not to say that Democrats lost a great many contests they would have won
but for fraud in the soldier vote. It is hardly debatable that substantial majorities of
Union soldiers genuinely preferred Lincoln to McClellan, but Lincoln would have beaten
McClellan even if “Little Mac” had won all the soldier votes. Still, we have seen that the
soldier vote was decisive in some down-ballot elections, as shown in the court decisions

reviewed in Chapter 2. Soldier-voting fraud in those and similar cases very likely turned

some Democratic wins into losses. And in the larger messaging war, in which

81.1d.

82. Hulseman, 41 Pa. 396 (1861). The case is discussed more fully in chapter 1.

83. Shankman, “Soldier Votes and Clement L. Vallandigham,” 88, 104. Similarly, a Democrat
newspaper in Clearfield, Pennsylvania reported after the 1864 election that McClellan won the county’s
civilian vote by better than two to one (2762-1371) while losing the soldier vote by more than four to one
(135-30). Clearfield Democratic Banner, Nov. 30, 1864.
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propagandists used the ostensible preference of soldiers to influence civilian votes, the
indirect cost of losing the soldier vote was even bigger.

More importantly, the reality of corruption in at least some of the soldier vote
illuminates the dilemma Democrats faced. The issue of soldier voting handicapped
Democrats in the “politics of soldiers” of 1863-1864, cornering them in a predicament
they could not escape. They could afford neither to support nor to oppose soldier-voting
laws. Starting in the 1863 Curtin-Woodward gubernatorial contest in Pennsylvania,
Democrats learned that Republicans would tar them as anti-soldier when they even
appeared to oppose soldier-voting laws. That was a heavy burden to bear in the politics of
soldiers of 1863-1864. On the flip side of the lose-lose coin, Democrats learned that when
such laws took effect, their candidates would not win among voting soldiers. They
believed that their candidates’ poor showing in the soldier vote resulted from successful
and corrupt efforts by the military command structure to tilt the playing field. This was
undoubtedly less true than Democrats imagined; at least a majority of soldiers truly
favored republican candidates, as scholars from James McPherson to Joseph Allan Frank
amply document. But Democrats were not entirely wrong about the fraud committed at
their expense.

And right or wrong about the fraud, the loss in the soldier-vote count inflicted a
double whammy on Democrats. The direct cost meant, of course, fewer Democratic
votes in the tally of total votes that determined winners and losers. The indirect cost
meant that Republicans, pointing to the ostensible preference of soldiers for Republican

candidates, could present those candidates to civilian voters as the “friend of the
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soldiers.” In the politics of soldiers, this advantage may have had greater importance in
electoral outcomes than the relatively meager number of direct soldier votes. It weakened
Democrats’ efforts to rebut Republican claims that McClellan (and Democrats generally)
were traitors; that McClellan was unsoldierly and inept; and that McClellan was a
coward. And it weakened their attack themes against Lincoln: that he was an incompetent
commander-in-chief; that he neglected his troops; and that he subordinated the well being
of white soldiers to his pro-Negro policies.

Soldier voting, in short, served as a political trap for Democrats. They found no

way to escape.
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CONCLUSION

War has always been a crucible for suffrage reforms in American history. The
Revolutionary War ushered in a liberalization of suffrage rights in favor of otherwise
unqualified men who provided military service either in the continental army or in state
militias." The War of 1812 sparked a surge in popular demands for suffrage expansion,
accelerating erosion of the property qualification in many states.” All three of the U.S.
Constitution’s suffrage amendments occurred against the backdrop of a major war: the
15™ amendment (African-American men) followed the Civil War, the 19" (women)
followed World War I, and the 26™ (eighteen year-olds) was adopted during the Vietnam
War. The Soldier Voting Act of 1942 gave absent soldiers limited voting rights during
World War II.°> The Voting Rights Act of 1965 was propelled in part by World War I,
the Korean War, and the Cold War.*

In each case, war mattered in catalyzing the suffrage change. In surveying the
development of political rights from the colonial period through the Reagan era, Marc
Kruman notes the importance of war. “War has shaped legislative decision-making
regarding political rights,” Kruman writes. “The Revolution, the Civil War, World War
I, and the Vietnam War all sparked dramatic changes in suffrage qualifications.”’
Alexander Keyssar, picking up on Kruman’s observation, makes much the same point

about the striking correlation between war and expanded suffrage in American history.

1. Williamson, American Suffrage from Property to Democracy, 82-83.

2. J.R. Pole, “Representation and Authority in Virginia from the Revolution to Reform,” The Journal of
Southern History 24, no.1 (February 1958): 33; Keyssar, The Right to Vote, 35.

3. Katznelson, Fear Itself: The New Deal and the Origins of Our Time, 195-222.

4. Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 STAN. L. REV. 61-120 (1988).

5. Kruman, “Legislatures and Political Rights,” 1235.



279

Indeed, in Keysaar’s view war played a greater role in shaping American democracy than
other, more celebrated factors, such as the dynamics of the frontier.®

The invention of absentee voting opportunities during the Civil War fits the
pattern, though uneasily. Keyssar suggests, in agreement with Chilton Williamson, that
the needs of national security have sometimes motivated suffrage expansions benefiting
soldiers or veterans, on the theory that rewarding soldiers in this way would facilitate
military recruiting for the next war.” That is not a satisfactory explanation of the soldier-
voting phenomenon in the Civil War. If facilitating future recruiting had been a
significant motivator for these laws, one might expect that at least some of the
constitutional amendments authorizing absentee voting for soldiers to have extended
voting rights to some disfranchised soldiers, including non-citizens, men under 21, and
African-Americans. None did. And one would expect states to have preserved the
soldier-voting laws after the Civil War. Most did not. Moreover, recruiting goals find
little or no expression in the evidence.®

An alternative to Williamson’s and Keysaar’s theory fits the soldier-voting
phenomenon better. It roots the connection between war and suffrage in an enduring
political culture with ancient antecedents. That culture treats citizen-soldiers as special,
holding a uniquely powerful claim on national affection and accommodation. In her study

of women’s efforts to gain access to positions in the armed forces, Linda Kerber quotes a

6. Keyssar, The Right to Vote, xxi. See also, Krebs, Fighting for Rights.

7. Keyssar, The Right to Vote, 37, 137; Williamson, American Suffrage from Property to Democracy,
82-83.

8. Josiah Benton, whose book examined the legislative history of every soldier-voting law in every
state, cites no mention of it in his study, and no evidence of it surfaced in the contemporary newspaper
accounts reviewed for this project.
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toast offered during a celebration of the first anniversary of the Declaration of
Independence. “May only those Americans enjoy freedom who are ready to die for its
defense.” In a similar spirit and a similar setting, John Jay’s wife, Sarah Livingston Jay,
offered this toast at a ball celebrating the conclusion of the Revolutionary War: “May all
our Citizens be Soldiers, and all our Soldier Citizens.”’  Another scholar aptly
characterizes the battlefield as “the proving ground of national belonging.”'® Again and
again America has confirmed the priority of soldiers’ claims on the rights of citizenship
by elevating its military heroes — from Washington to Eisenhower — to the presidency.
Democrats in 1864 hoped to tap into that heritage when they nominated George
McClellan for president.

The symbiosis between citizenship rights and military service in American
political culture and political theory may help account for the country’s strong appetite
for permitting absent Civil War soldiers to vote, even when doing so meant abandoning
or diluting the tradition that had always connected elections physically to a place in a
community. Yet in at least three ways the Civil War soldier-voting phenomenon fits at
best awkwardly within this broader pattern. First, unlike every other example in the
pattern, this one involved no enlargement of the circle of qualified voters. Without
exception, soldier-voting laws gave a new right — the right to vote away from home —
only to men who already qualified as voters under their prewar state constitutions.

Soldiers constitutionally excluded from suffrage, by race, citizenship, or age, for

9. Kerber, No Constitutional Right to Be A Lady, 236, 240.
10. Matthew Frye Jacobson, Barbarian Virtues: The United States Encounters Foreign Peoples at
Home and Abroad, 1876-1917 (New York: Hull and Wang, 2000), 248.
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example, remained excluded under the new laws. Even the eight states that amended their
constitutions to eliminate obstacles to absentee voting preserved prewar exclusions that
left intact the prewar disfranchisement of many soldiers.

A second area of difference, related to the first, is that unlike propertyless men,
African-Americans, women, and young people who pushed to break down barriers to
their voting rights, Civil War soldiers did not provide the main impetus for soldier-voting
legislation. To be sure, soldiers spoke out harshly against politicians who opposed the
new laws. But, for understandable reasons, there is a notable dearth of evidence of
soldiers’ clamoring for the right to cast absentee ballots. While arguably disfranchised by
their (often involuntary) absence from home, these men enjoyed voting rights at home.
They were not outside the community of full citizenship in the same way as African-
Americans and women were, for example, so they had correspondingly less to fight for in
the way of suffrage rights. Moreover, the enactment of absentee voting rights was a
mixed blessing for soldiers. The alternative to absentee voting under a soldier-voting law
was something even better from their perspective: returning home to vote on furlough.
Soldiers cherished furloughs, which thousands of them received precisely because their
states had not enacted soldier-voting laws allowing them to vote in the field.!' The
enactment of such laws must have disappointed a good number of servicemen who would
have preferred a furlough’s respite from the hazards and drudgery of military life. No

wonder, then, that grass roots support for the laws among absent soldiers was muted.

11. McSeveney, “Re-electing Lincoln: The Union Party Campaign and the Military Vote in
Connecticut,” 147.
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A third area of dissonance between the Civil War soldier-voting phenomenon and
the broader pattern of linkage between war and suffrage was in the duration of the
change. The 15", 19", and 26™ Amendments, as well as the Voting Rights Act of 1965,
brought permanent expansion of voting rights within the federal sphere of law they
occupied. States found ways to frustrate the spirit of the federal initiative in the case of
the 15™ Amendment, but there were no post-war retreats from the initiatives within
federal law.'? The change wrought by the soldier-voting laws, in contrast, was more
fleeting. Only five of the twenty soldier-voting arrangements that came into existence
during the Civil War survived very long past the war. The relatively short life span of
most of these laws calls into question whether the soldier-voting phenomenon qualified
as a reform at all. Why would states endure the legal and constitutional upheavals
associated with enactment only to erase the laws from the books shortly after the war?

Putting aside for the moment the parties’ obvious political appetite for the votes
of absent soldiers, and taking contemporary proponents at their word, an important object
of the laws was simple justice. In state after state, as we have seen, a rallying cry for
enactment was that justice to soldiers (albeit only soldiers who already qualified for
suffrage) demanded it. Some advocates cited the requirements of justice directly. Others
did so indirectly by decrying the “disfranchising” effect of not passing such a law; as
applied to white males, the very word “disfranchise” spoke for itself as a synonym for
injustice. But if simple justice demanded a loosening of election rules to accommodate

the absence of the states’ best citizens, why cancel the accommodation at this war’s end?

12. Keyssar, The Right to Vote, 106-107, 267.
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Future wars with future absent soldiers would demand the same accommodation. While
the Civil War era laws (including those that expired after the war) set precedents for
soldier-voting laws enacted during subsequent wars and in that way laid the groundwork
for future justice, in the short term the innovation did not survive in most states.'? It
fizzled out with the end of hostilities, calling into question the degree to which the pursuit
of justice explains the phenomenon.

The demands of justice were certainly part of the picture, as was the immediate
political appetite for the votes of absent soldiers. But the picture becomes more complete
only when it takes account of the role played by the unique circumstances of national
politics in 1863-1864, dubbed here the “politics of soldiers.” Quite apart from their
importance as voters, soldiers enjoyed unequaled credibility in communicating the core
messages of both parties to civilian voters, which is why both parties enlisted the voice of
soldiers in their messaging wars. For Republicans, the core messages were that
Democrats were disloyal and that McClellan was both incompetent and a coward. For
Democrats, the themes were Lincoln’s ineptitude as a commander-in-chief and his
neglect of white soldiers. Servicemen spoke with authority on all these subjects, making
them ideal spokesmen for the parties’ messaging.

The parties learned in 1863, particularly from Pennsylvania’s gubernatorial
contest between George Woodward and Andrew Curtin, that the politics of soldiers
required the parties to project affinity with servicemen and to stake a claim as “the

soldiers’ friend.” Support for soldier-voting laws served that end, while opposition risked

13. Miller, Absentee Voter and Suffrage Laws, 35.
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being labeled the soldiers’ enemy. By late 1863, both parties recognized that reality, but
only Republicans could act on it with unalloyed support for the laws. Experience showed
both parties that Republicans would garner the lion’s share of soldier votes, either (as
Republicans would have it) because soldiers genuinely favored Republican candidates or
(as Democrats would have it) because Republicans used the army’s command structure to
cheat. Either way, the issue was a winner for Republicans. Democrats lost the soldier
vote in states that enacted soldier-voting laws, and they appeared hostile to soldiers when
they opposed enactment, costing them civilian votes. With Republicans wielding greater
power than Democrats in state governments, and with Democrats boxed in defensively on
the issue, soldier-voting laws swept the country in 1864. Even more important than the
votes this yielded for Lincoln and Republicans from soldiers in the field, it helped cement
Republicans’ status as the soldiers’ friend, to the party’s great advantage among civilian
voters in the politics of soldiers.

The politics of soldiers ended with the war. In most states, the novel legal
arrangements for absentee voting by soldiers collapsed at about the same time, with no
allowance for reactivation in future wars, notwithstanding the abstract demands of justice
for soldiers of those wars. This underscores not only the power of the politics of soldiers
briefly to effect radical change, but also the atavistic pull of the prewar communal habit
of elections. Absent the imperatives of the politics of soldiers, postwar election forms
moved not in new directions hinted at by the short-lived novelty of absentee voting for
soldiers — toward portable, individualized voting rights so familiar to modern Americans

— but back to where they started before the novelty. Communities were back in charge for
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all voters, with all voters expected in time-honored fashion to appear in person before
local election supervisors and in the presence of their neighbors. It would take the better
part of another century, and more wars, for absentee voting to take hold as a routine part
of American elections.

The modern perspective of “rights consciousness” may color current perspectives
on the soldier-voting phenomenon, inviting the conclusion that it was a generally modest
and conservative shift, or even a missed opportunity for genuine reform. It did not
enlarge the electoral franchise beyond prewar limits, and it did not effect lasting change
in the direction of making suffrage a portable and personal right. The late constitutional
scholar Ronald Dworkin observed about modern political thought that the “language of

»14 A student of that

rights now dominates political debate in the United States.
phenomenon, Hendrik Hartog traces rights consciousness to “an American emancipatory
tradition of constitutional meaning” that began with passage of the Civil War
constitutional amendments and has become in modern times “the most salient and
interesting feature of American public culture.”'® Rights consciousness has left its mark
on the historiography of American election law, as well. The closest thing to a
comprehensive survey of that subject, Alexander Keysaar’s The Right to Vote, brings this

perspective to the subject, treating the general (though unsteady) shrinking of

disfranchisement over time as the essential fact of voting rights.

14. As quoted in Thomas L. Haskell, “The Curious Persistence of Rights Talk in the ‘Age of
Interpretation,” Journal of American History 74, no. 3 (December 3, 1987): 988.

15. Hendrik Hartog, “The Constitution of Aspiration and ‘The Rights That Belong to Us All,”” in The
Constitution and American Life , ed. David Thelen (Ithaca: Cornell University Press, 1988), 357-359.
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Measured by the standards of rights consciousness and Hartog’s “emancipatory
tradition,” the Civil War soldier-voting phenomenon indeed emerges as a halting, mostly
conservative step in the evolution of election law. For groups disfranchised before the
war, there was nothing “emancipatory” about it, since all those groups remained
disfranchised even with the laws’ enactments. To the extent that it enlarged voting
opportunities for some (already enfranchised) citizens, that enlargement was short-lived.
By this reckoning, the soldier-voting phenomenon was small potatoes, a footnote in the
legal history of voting.

But that perspective blinds us to the contemporary radicalism of the legal and
constitutional phenomenon. Rights consciousness presupposes personal autonomy in
voting, so a “reform” that leaves intact prior exclusions from the franchise and merely
enlarges the geography within which an enfranchised elector may exercise his electoral
autonomy may seem to change the “right to vote” hardly at all. Soldier-voting laws,
however, did not take the personal autonomy of enfranchised voters as a point of
departure. To the contrary, we may properly view the laws as inventing the notion of
voters as fully autonomous actors, transforming (albeit only temporarily) an earlier and
very different idea of the role of the individual voter in the election process.

Ohio Supreme Court Justice Rufus Ranney captured the before and after contrast
in his dissenting opinion in Lehman v. McBride. The picture of voting after the law, to
Ranney’s chagrin, was as a “personal privilege, carried by the elector wherever he may
go and properly exercised wherever he may be.” (Ranney qualified “personal privilege”

in this passage with the adjective “mere,” signaling his sense that this effect of the law
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was self-evidently unsatisfactory.) The contrasting pre-legislation picture of voting,
which Ranney saw as constitutionally required, was “the joint performance of a high
public duty” at a public gathering of electors in their place of residence. Far from being a
personal and individual power, Ranney said, the constitutional right to vote is “a public
franchise, belonging to the whole community, conferred upon about one fifth of its
members, to be exercised for the common benefit of the whole, and under such proper
safeguards against abuse and perversion, as the fundamental laws of the community have
provided.”'®

This view of the nature of voting, which Ranney believed the Ohio law
unconstitutionally altered, is antithetical to a rights conscious claim on the franchise by
individual, autonomous actors. It is also ubiquitous in the arguments mounted against
absentee voting. The new laws’ supporters did not disagree with the opponents’
characterization of prewar elections; they simply saw nothing constitutionally compelling
about that prewar reality. If legislators wanted to alter the relationship between
community and voter, even risking greater fraud by doing so, that was their prerogative
unless constitutional text expressly and unambiguously tied their hands, which in most
states they believed it did not.

One need not agree with Ranney’s conclusion that Ohio’s soldier-voting law’s
departure from prewar election legal norms was unconstitutional to agree with him that it
was radical. Its radicalism, however, lay not in any change it wrought in who could enjoy

the franchise. Instead its radicalism lay in the law’s transformation of what an election

16. Lehman, 15 Ohio St. 631, 649 (italics in the original).
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was. The law upended the prewar notion of the right to vote as a collective possession
controlled by the community where it took place, replacing it — temporarily and for a
limited few — with the very different notion that voting rights were personal, to be
wielded individually and portably. It was a change that the yardstick of rights
consciousness is ill equipped to measure, making it correspondingly easy for modern
observers to overlook.

Even allowing for a weakening of migratory Americans’ attachment to
communities in the first half of the nineteenth century, it took a force of considerable
power to displace the longstanding identification of an election as a communitarian
process with a fixed location in the voter’s hometown.'” The politics of soldiers from
1863-1864 carried sufficient power to accomplish the displacement, but not enough to
accomplish it permanently. When the politics of soldiers ended, the prewar
communitarian sense of elections reasserted itself, and arguments about the demands of
justice for future soldiers in future wars were too remote to resist its reassertion.

Rights consciousness also helps obscure the role local residency requirements
played in the prewar way of voting. All sides of the debate agreed that a soldier’s
temporary absence from home did nothing to weaken his status as a resident of his
hometown for suffrage purposes. Proponents of the laws viewed the residency
qualification as bearing only on who could vote, such that a soldier meeting the

qualification could vote anywhere the legislature allowed. That view corresponds to the

17. Joel Silbey, Alexander Keyssar, and Kenneth Winkle all attribute political effects to the ubiquity of
migration over the course of the nineteenth century. Silbey, The American Political Nation, 148-149;
Keyssar, The Right to Vote, 300; Winkle, The Politics of Community, 48-70.
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modern rights conscious way of thinking: the important fact about residency is that it
reflects the autonomous elector’s choice about where to participate as a citizen; once
earned the qualification travels with him. Opponents viewed it very differently. They
agreed that the voter’s choice of residency was critical to identifying the place where
election judges applied the yardstick of the durational minimum set by law as a
precondition to voting. But they also saw the residency qualification as serving a
communal purpose. As the cases evaluating the constitutionality of soldier-voting laws
demonstrate, theses men saw residency requirements as having come into existence not to
provide individuals with a choice of where they could “belong” as citizens, but to help
communities preserve electoral “purity.” The residency qualification provided a policing
mechanism to assure, in the words of Justice James Campbell of Michigan, that each
individual elector participate “at his own place of abode, [where] his neighbors will know
his person, and will be likely to know his qualifications.”'® Of course, that policing
mechanism presupposed that the voter would appear personally to cast his ballot at the
local voting site. Separating the locus of balloting from the place of residence arguably
disabled the policing mechanism. That either violated the constitution by rendering
suffrage qualifications unenforceable — “eviscerating” them, as Rufus Ranney, Isaac
Christiancy, and like-minded justices would have it — or it was a matter of mere “policy

and expediency,” for legislators to adjust in light of exigencies that wise constitutional

18. Twitchell, 13 Mich. at 123, 144.
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construction should accommodate, as Michigan’s Chief Justice George Martin and the
laws’ other judicial supporters would have it."

Neither view supports a modern interpretation that soldier-voting laws relaxed
residency qualifications. They did no such thing. The laws’ legal significance was their
departure from the communal tradition of voting embedded in prewar law and generally
restored in post-war law. The brief but irresistible pull of Civil War politics, and

particularly the politics of soldiers, explains the temporary legal upheaval.

19. Id. at 185.
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APPENDIX

This appendix describes the Civil War soldier-voting laws, state by state. It
divides the states that allowed absent soldiers to vote into four groups. lowa and
Minnesota constitute the first group. They established the two prevailing models of
absentee voting: opening election sites in the field (Iowa), and sending soldiers’ sealed
ballots home from the field (Minnesota). All other states adopted forms of one or the
other model (except Pennsylvania, which adopted both). The second group consists of the
nine states that enacted soldier-voting laws and that achieved statehood before 1800.
They are labeled here the “Senior States.” The novelty of absentee voting faced higher
constitutional hurdles in these older, mostly eastern states than it did in the eleven newer,
generally more westerly states that achieved statehood between 1800 and 1864. All nine
had to either amend their constitutions to accommodate absentee voting (in four instances
after a court found the statute unconstitutional, and once after a governor’s veto), or limit
absentee voting to elections for federal offices (twice in response to court rulings against
laws with a broader scope), or both. Not a single high court in this group sustained a
soldier-voting law against constitutional challenge. Moreover, three of the eleven
Northern states organized before 1800 never enacted a soldier-voting law at all
(Massachusetts, New Jersey, and Delaware). And only one of the soldier-voting laws
enacted in these senior states survived long after the war (New Hampshire).

The post-1800 states that provided for soldier voting (other than Iowa and
Minnesota) comprise the third group, called here the “Junior States.” Only two Northern

states organized after 1800 never provided for absent-soldier voting at all during the Civil



292

War (Indiana and Oregon). The enacted laws when challenged in these younger states
were sustained by three of the five high courts that reviewed them. And four of the
country’s five soldier-voting laws that lasted well past the war are from these junior states
(Kansas, Maine, Michigan, and Nevada).

The tougher constitutional sledding for soldier-voting laws in the pre-1800 states
compared to the younger group likely owes to the longer habits in the older states of
traditional, communal ways of voting. Traditional elections had deeper roots in these
mostly eastern states, and that older tradition collided more joltingly with the novel
concept of absentee voting. Judges in the older states were correspondingly more likely
than their counterparts in the post-1800 states to give constitutional weight to historical
experience. They were more likely to search history for definitions of words that framers
used in state constitutions, words like “election” and “vote.” History was shorter in
newcomer states, of course, so the weight of tradition interfered less with legislative
innovations.

Grouping the states this way risks overstating the differences between them. The
line demarking one group from the other is hazier than the categorization may suggest.
The invention of absentee voting was a legal innovation in the junior states, even if the
innovation there collided with constitutions less frequently than in the more senior group.
And a degree of contingency accounts for some of the difference. For example, we
cannot know whether the Wisconsin Supreme Court’s unanimous decision upholding that
state’s soldier-voting law resulted from legislative intimidation, as one scholar suggests.

By amending the law to permit absent soldiers to vote in judicial elections, historian
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Frank Klement argues, the legislature put a finger on the scale of justice, pressuring the
jurists into supporting the new law out of political self-interest. And perhaps the
Minnesota statute would have faced fatal judicial scrutiny if the losing Democratic
candidate for the state’s congressional seat had pursued an election contest. Instead, he
backed off when the Republican press threatened to ruin him politically by branding him
anti-soldier. That law never faced a test in the high court. Moreover, the California high
court, in striking down that state’s law, blurred the boundary between old and young by
looking to the history of eastern states in defining words in California’s 1849
constitution. California settlers imported their legal understandings from the states of
their origins, ruled Chief Justice Lorenzo Sawyer, and in those eastern states, an elector
could “vote” only by being personally present in his local residence. Sawyer concluded
that California’s framers had in mind that definition of “vote” when they drafted the state
constitution.

So, while the senior-junior taxonomy is not problem free, it remains true as a
general proposition that the novelty of soldier voting survived the gauntlet of
constitutional challenge more successfully in the junior states than in the senior states to
east, a distinction that the differing weight of election-law history at least partly explains.

A subset of the junior group are three “outlier” states: Missouri, where the soldier-
voting provision arguably lacked legitimacy because it came into existence non-
legislatively during an internecine war that destroyed civil government; Nevada, which

entered the union barely a week before the 1864 elections and did so with a jerry-rigged
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soldier-voting provision of debatable legitimacy; and Illinois, which enacted a soldier-

voting law only in 1865, when it no longer mattered politically.

THE MODEL STATES

Iowa and Minnesota

All soldier-voting laws adopted one of two models, designated here as the lowa
and Minnesota models. (Pennsylvania adopted a hybrid of both models). Laws following
the Iowa model provided for election sites to be set up in military encampments where
soldiers served. Laws following the Minnesota model allowed absent soldiers to complete
their ballots and forward them back to their voting precincts to be counted with civilian
ballots.

The choice of Iowa as a model for its form of absentee voting is debatable.
Pennsylvania had enacted a soldier-voting law in 1813 that called for establishing voting
sites “in the field” for absent Pennsylvania soldiers. So, while the state supreme court set
that law aside early in 1862 before any other state had acted, the 1813 law arguably
deserves the honor of designation as a model. Missouri provided for absentee voting
before Iowa did, following a similar model, but Missouri acted non-legislatively and
arguably illegitimately in doing so.

As the first state to adopt this model legislatively during the Civil War, lowa gets

the nod as the model for purposes of this survey.
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Iowa

The Hawkeye State enacted its soldier-voting law on September 11, 1862, the first
state legislature to do so during the war.' Voting under the law occurred at election sites
created “at every place where a Regiment, Battalion, Battery or Company of lowa
soldiers may be found or stationed.”® That formulation effectively excluded sailors in the
navy, since naval organization included none of the listed designations. But all other
servicemen were covered, including not just volunteers, but also every “soldier in the
military service of this state or the United States.” That included draftees and army
regulars. This coverage provision also specified surgeons and chaplains.” By an 1864
amendment, the state added hospitals to the locations where absentee voting locations
were to be set up.”

Setting the template for many military suffrage laws, this one dictated that the
provisions of the general election law would apply to voting in the field, “so far as
applicable, and not qualified by the provisions of this Act.”> The law specified the
elections in which Iowa’s absent soldiers were eligible to vote. With the exception of a
few county-level offices (constables, county and township supervisors, and justices of the
peace), the law’s absentee-voting mechanism applied to elections for all state, federal,

and local offices.® This included elections for presidential and vice-presidential electors.

1. An Act to Amend Title IV of the Revision of 1860 so as to Enable the Qualified Electors of this State
in the Military Service, to Vote at Certain Elections, ch. 29, 1862 Iowa Acts 28.

2.1d. at § 8.

3.1d.at§ 2.

4. An Act to Amend Chapter 29 of the Laws of the Extra Session of the Ninth General Assembly, ch.
28, § 2, 1864 Towa Acts 26, 27.

5.1d.at § 6.

6.1d.at § 5.
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Polling sites were to be opened for each lowa regiment. If that failed to make it
“practicable for all to vote together,” as when part of the regiment was on “detached
service,” then the detached unit could open its own polling site.” The eligible Iowa
soldiers at each site elected three election judges, who in turn appointed election clerks.
The only qualification was that the judges (though not necessarily the clerks) had to be
eligible Iowa voters.® That meant they had to be white males, at least 21 years old, U.S.
citizens, with at least six months of residence in Iowa and 60 days of county residency.’

As in elections back home, judges and clerks swore oaths, promising among other
things to “studiously endeavor to prevent fraud, deceit and abuse” in the election.'® To
assist the election judges and clerks, the law provided for commissioners to travel from
Iowa with necessary election paraphernalia: copies of the law, forms of poll lists and
returns, and the text of oaths to administer to judges, clerks, and challenged voters.
Commissioners also carried the election returns back home to Towa. '' The
commissioners, appointed by the state census board, had to be qualified electors. They
were assigned one per regiment, although the law authorized the governor to supplement
that allocation with more commissioners if he thought it necessary. Commissioners had

3

to swear an oath that included the promise to perform their responsibilities “without

7.1d.at § 9.

8.1d.

9.1d.at§ 1.

10.1d. at § 11.

11. Id. at §§ 25, 26.
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reference to political preferences,” and, like election judges and clerks, to “studiously
endeavor to prevent fraud, deceit and abuse.”"?

The statute specified the information that each ballot had to include, starting with
the voter’s home county and followed by the preferred candidate’s name for each office.
The ballot had to be on a single piece of paper, though it could cover a long list of
offices. The offices up for election, and the preferred candidates names, could be printed
in advance on the ballot (assuming that the party organization found a way to deliver
such prepared ballots to the military camps) or written by hand by the voter."

Soldiers announced themselves to the judges and clerks, by name, county of
residence, and military attachment. The clerks entered all this information in the poll
books.'* If no one challenged the voter, the soldier placed his ballot in the ballot box."> If
there was a challenge, the judges administered an oath to the soldier testing all elements
of eligibility — U.S. citizenship, state and county residency, and age. (As to age, the oath
read, “Do you solemnly swear ... that you are twenty one years of age, as you verily
believe?”) If the soldier swore the oath, his vote was accepted.'®

At the close of voting, the judges tallied the votes, the clerks double-checked the

tally, and the judges entered the final result on the return form. Then the returns, together

with the poll books and ballots, were given to a commissioner (or if no commissioner was

12. Id. at §§ 29, 30; An Act to Amend Chapter 29 of the Laws of the Extra Session of the Ninth General
Assembly, ch. 28, § 1, 1864 Iowa Acts 26, 26.

13. An Act to Amend Title IV of the Revision of 1860 so as to Enable the Qualified Electors of this
State in the Military Service, to Vote at Certain Elections, §15. In two states, Minnesota and Connecticut,
the soldier-voting laws expressly allowed commissioners to carry ballots to the states’ military
encampments, but only if the political parties provided the ballots. (See discussion of those states, infra.)
Towa’s statute did not so state.

14.1d. at § 16.

15. Id.

16. Id.
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on hand, placed in the mail “or other safe mode”) for delivery to the Board of Canvassers
in Towa. There the results of the soldier voting were added to the civilian results to
determine election winners.

In the elections of October 1862, shortly after enactment of Iowa’s law, a losing
candidate for clerk of the district court in Iowa County challenged the statute’s
constitutionality. He relied on the way the state’s constitution articulated the requirement
of county residence. Eligibility, the 1857 constitution said, required that the citizen have
been for at least 60 days a resident “of the county in which he claims his vote.”"” This,
argued the challenger’s counsel, fixed the required location of the voting. To “claim” his
vote, according to the lawyer’s argument, a citizen had to be physically present at the
voting site in the county.

The case went to the lowa Supreme Court, which ruled in 1863 that the law was
constitutional.'® Justice George Wright, a Republican, wrote the court’s unanimous
opinion.'” Justice Wright turned away the challenger’s argument, ruling that the disputed
constitutional language defined who could not, but did not fix where he could vote. The
word “claim” meant that a voter could not claim to be an elector of a county other than
the county where he resided, but it did not mean that he had to be physically present in
the county when he voted. The legislature was free to set the “time, place, and manner”

of voting, including out-of-state locations, Wright concluded. With some modesty,

17. IowA CONST. of 1857, art. II, § 1.

18. Morrison, 15 lowa at 304.

19. “George Grover Wright.” Biographical Directory of the United States Congress. Accessed May 29,
2013. http://bioguide.congress.gov/scripts/biodisplay.pl?index=W000759.
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Wright allowed that the issue was a close call, but the court’s duty was to call close
questions in favor of a law’s constitutionality.*’

Two other states’ high courts, in reviewing the constitutionality of soldier-voting
laws, commented on the Iowa Supreme Court decision. Both found Wright’s decision
unpersuasive. Vermont’s Supreme Court, concluding that the constitution of that state
barred absentee voting laws covering state (but not federal) elections, expressly declined
to adopt the Towa court’s reasoning, declaring “we are not prepared to say it is sound.””'
California’s high court, in striking down that state’s law, said in somewhat harsher
language that adopting the reasoning of their lowa brethren would “throw the whole law
relating to the construction of written instruments into hopeless confusion.”*

The Towa law did not expire by its terms at the end of the war, but soldier-voting
provisions were omitted from the state’s first post-war codification of its laws in 1880. In
fact, the general election law of 1880 stated, “no person is entitled to vote at any other

place than in the township in which he resides at the time he offers to vote.”*

Minnesota
Minnesota enacted its soldier-voting law on September 27, 1862. Unlike lowa,

Minnesota did not try to open election sites “in the field,” opting instead for a system that

20. Morrison 15 Iowa at 348.

21. Opinion of the Judges of the Supreme Court on the Constitutionality of “An Act Providing for
Soldier Voting,” 37 Vt. 665, 674(1864).

22. Bourland, 26 Cal. 161, 206 (1864).

23. IowA CODE, Ch. 32, § 492 (1880).
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allowed soldiers to send completed ballots from their military encampment back home to
their election districts in Minnesota. It was the first state to do so.**

Perhaps to preempt anticipated legal challenges, the act’s title indulged a legal
fiction, pronouncing that the law enabled absent servicemen “to vote in the Election
District in which they reside,” as if saying it that way made it so. This was a clear effort
to conform to the language of the state constitution. In its suffrage provision, the
constitution of 1857 stated the local residence requirement in terms that certainly could
be construed as requiring the voter’s physical presence in his Minnesota election district.
It granted the right to vote “in the election district in which he [the voter] shall at the time
have been for ten days a resident.””

In Minnesota and the states following its model of military suffrage legislation,
soldiers filled out their ballots at the site of their military attachment and forwarded the
completed ballot back to their voting district in Minnesota. The law covered military
personnel comprehensively, allowing absentee voting by “all persons ... in the military or
naval service,” provided they were eligible electors “when they mustered into the
service.”® This included volunteers, draftees, regulars, and sailors in the navy. The law

went a step further, authorizing voting by servicemen who turned 21 during their military

service, provided they qualified as residents before enrolling. The law applied

24. An Act to Enable Citizens of this State, who are or may be Engaged in the Military or Naval Service
of the United States, to Vote in the Election Districts where they Reside, at the General Election to be held
in the Month of November, 1862 and all Subsequent General Elections, during the Continuance of the
Present War, ch. 1, 1862 (extra session) Minn. Laws 13. (Hereafter referred to as “Minnesota Soldier-
Voting Law of 1862.”)

25. MINN. CONST. of 1857, art. VI, § 1.

26. Minnesota Soldier-Voting Law of 1862, § 1.
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comprehensively to elections, as well, authorizing absent soldiers to vote in “all” annual
elections, starting in 1862, but only “during the continuance of the present war.”*’

Commissioners were key to the law’s functioning. The governor, with the advice
and consent of the state senate, appointed the commissioners. They were stretched thin, a
total of eight commissioners being assigned for all the states where Minnesota
servicemen were stationed. By the terms of the law, four commissioners were Democrats
and four Republicans.

The law allowed the two political parties to supply their pre-printed ballots to the
commissioners, who then provided the ballots to the voting soldiers. The soldier’s
completed ballot would get forwarded home to Minnesota only after he first swore an
oath, which a commissioner administered in person. The oath touched on the elements of
voting eligibility other than race and gender. It covered age (21), residence (four months
in Minnesota and ten days in the election district), and U.S. citizenship. Minnesota was
unusually generous in its citizenship qualification for suffrage, enfranchising not only
then-current United States citizens, but also foreigners who had declared their “intention

to become such citizen, conformably to the laws of the United States on the subject of

naturalization.” The oath covered both citizenship categories.*

27.1d.

28.1d.at § 6.

29. MINN. CONST. of 1857, art. VII, § 1. The constitutions of Michigan, Wisconsin, and Kansas
similarly allowed prospective citizens to vote. (See discussion of those states, infra.) The Minnesota oath
did not address the two categories of Native Americans allowed to vote under this section of the
constitution. One was “Persons of mixed white and indian blood who have adopted the customs and habits
of civilization.” The other was those Indians found by a court to be “capable of enjoying the rights of
citizenship within this State.”

30. Minnesota Soldier-Voting Law of 1862, § 3.
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The soldier would complete his ballot, place it in an envelope supplied by the
commissioner, “seal the same with sealing wax” (also provided by the commissioner),
and swear the above oath. The commissioner then signed a form in the nature of a
notarization on the back of the sealed envelope. It attested to the name of the soldier, the
name of the commissioner, the soldier’s military attachment, the fact that soldier had
taken the oath, and the commissioner’s assurance that the soldier’s vote was “free and
voluntary.”!

The commissioner then mailed the envelope to the soldier’s voting district in
Minnesota. The election judges there, after confirming that the soldier named on the
envelope was on the district’s voting registry, opened the envelope and added the
enclosed ballot to the civilian votes in the ballot box. This meant that there could be no
separate tally of the soldier votes.*

Minnesota’s statute never came under review by the state’s supreme court.
According to the leading scholar on this law, a likely court challenge was forestalled
when the losing candidate for Minnesota’s congressional seat backed away from his
initial intention to contest the election. The candidate, Democrat William Cullen,
believed he would have won the election if the soldier vote had been excluded. Cullen
started the process of mounting a challenge, then reconsidered when the Republican press

had a field day claiming he was anti-soldier.”> Cullen’s retreat meant Minnesota was one

of only five states to have enacted a soldier-voting law without either amending its

31.1d.

32.1d.§ 4.

33. Downs, “The Soldier Vote and Minnesota Politics,” 198-199. Because soldier votes were not tallied
separately from civilian votes, Cullen would likely have faced a difficult problem of proving his case if he
had proceeded to contest the election.
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constitution or experiencing a high court review, or both. The other three states were
Kentucky (which forestalled a constitutional challenge by limiting soldier-voting rights to
federal elections, an approach which high courts in Vermont and New Hampshire had
sanctioned), Missouri (where the soldier-voting law lacked clear legitimacy and courts
were unavailable for election contests), Nevada (which became a state only days before
the election of 1864), and Illinois (which enacted its soldier-voting law in 1865, when it
no longer mattered politically).

Minnesota removed its soldier-voting law in the revision of its statutes in 1868.>

SENIOR STATES

Pennsylvania, Connecticut, Vermont, New Hampshire, Rhode Island,
Kentucky, Maryland, and New York
These eight states became part of the United States before 1800, and all remained
in the Union during the Civil War. Between 1862 and 1864, all enacted provisions
allowing absent soldiers to vote. All nine had to clear difficult constitutional hurdles to do
so. Six of the eight (Connecticut, Maine, Maryland, New York, Pennsylvania, and Rhode
Island) did so only after amending their constitutions. The other three (Vermont, New
Hampshire, and Kentucky), following a path suggested by the Vermont Supreme Court,
avoided constitutional obstacles by limiting absentee voting rights to elections for federal

offices. The four state supreme courts in this group that reviewed absentee voting laws

34. MINN. STAT. Ch. 1 (1868).
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(Pennsylvania, Connecticut, Vermont, and New Hampshire), all struck down the laws, in
whole or in part. (Pennsylvania’s and Connecticut’s constitutional amendments followed
their courts’ adverse court rulings.) And in only one state of this senior group did a

soldier-voting law survive much past the end of the war. (New Hampshire).

Pennsylvania

The first state to confront the legality of soldier-voting laws was Pennsylvania,
the only state in the Union with a soldier-voting law on the books at the outset of the war.
That law was first enacted in 1813 and was retained, in a slightly revised form, as a brief
section in a comprehensive election law passed in 1839. It allowed absent soldiers “to
exercise the right of suffrage at such place as may be appointed by the commanding
officer of the troop, or company, to which they shall respectively belong, as fully as if
they were present at the usual place of election.”” A precursor to Civil War soldier-
voting laws on the Iowa model, it called for election sites to open at the encampments
where soldiers served, overseen by officers of each company.*® Before the Civil War, the
law never received judicial attention, if indeed it was ever used at all.>’ But it was used in

elections in 1861, and in some of those elections it was decisive.

35. An Act Relating to the Elections of this Commonwealth, P. L. No. 192, § 43, 1839 Pa. Laws 519,
528 (hereafter cited as “Pennsylvania Soldier-Voting Law of 1839”).

36.1d. at § 44.

37. In attacking Democrats in general, and Democrat George Woodward in particular, for opposing
soldier voting, Republicans in 1864 charged in an election pamphlet that Pennsylvania soldiers had voted
under the law during the Mexican War. Chandler, The Soldiers’ Right To Vote, 8. Neither Josiah Benton
nor Jonathan White, in writing about the Pennsylvania soldier-voting law of 1864, corroborate that
assertion.
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The first challenge to the law that found its way to the state Supreme Court did
not call into question the law’s constitutionality. In the case of Hulseman and Brinkworth
v. Rems and Siner, two losing candidates for the Common Council of Philadelphia asked
the high court to enjoin the two winning candidates from taking their seats. Election
returns from a Pennsylvania regiment stationed in Virginia were decisive in the winners’
victory, and the challengers claimed that those returns were entirely bogus. No election
had actually occurred at the regiment, the losing candidates asserted, and the returns
purporting to show the tally of soldier votes were forgeries.*®

The unanimous Supreme Court agreed that forged returns tarnished the election,
but it declined to set aside the results. Chief Justice Walter Lowrie, a Democrat, wrote the
opinion. He lamented the forgeries as a “gross fraud” and deplored the sorry state of
partisan strife, in which “opposing parties treat each other as enemies” who “come to
think that tricks and lies, fraud, forgery and perjury are legitimate strategies.” But it was
not the Supreme Court’s job to remedy election fraud, said Lowrie. That job belonged in
this case to the Philadelphia Common Council, and the challengers erred in failing to take
their challenge to that body before seeking relief from the high court.”

The Hulseman and Brinkworth decision did not address the constitutionality of
the 1839 soldier-voting law. That issue first came before Pennsylvania’s high court in the
case of Chase v. Miller, discussed in Chapters 2 and 3. In the 1861 race for district
attorney of Luzerne County, Democrat Ezra Chase outpolled Republican Jerome Miller

among the voters casting their ballots in the county. But Miller handily beat Chase in the

38. Hulseman, 41 Pa. at 397.
39. Id. at 400-402.
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votes of absent soldiers, more than making up his deficit in the home vote. The return
judges in Luzerne County, however, excluded the soldier votes and declared Chase the
winner.*’

Miller supporters contested the results, claiming that the return judges should
have counted soldier votes as provided in the soldier-voting law of 1839. The lower
court judge, a Democrat named John Conyngham, agreed. The exclusion of the pro-
Miller military vote, which “disfranchised” soldiers, in Conyngham’s opinion, also flew
in the face of the legislature’s decision. Upholding the exclusion “would be a denial of
sovereignty,” Conyngham ruled.*' The decision made Republican Miller the winner.
Chase appealed to the state Supreme Court.

Democrat George Woodward authored the high court’s 4-1 decision in May 1862
overruling the lower court and reinstalling Chase as Luzerne County’s district attorney.
The court ruled that the 1839 soldier-voting law violated Pennsylvania’s constitution. The
decision hinged on the meaning of the suffrage provision of Pennsylvania’s 1838
constitution. Article III, section 1 of that instrument granted voting rights to “every white
freeman of the age of twenty-one years, having resided in the State one year, and in the
election district where he offers to vote, ten days immediately preceding such

9942

election....”™ The central question was whether the language italicized here imposed a

constitutional requirement that voters cast their ballots in person within their

40. Chase, 41 Pa. at 414. A fair assumption is that the election officials acted based on their
interpretation of the Pennsylvania constitution, but no record of their reasoning has survived.

41. Philadelphia Inquirer, January 16, 1862.

42. PA. CONST. of 1838, art. III, § 1, italics added. The same section also conditioned the suffrage on
the payment of a tax. Specifically, the prospective voter must have “within two years paid a State or county
tax, which shall have been assessed at least ten days before the election....”
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Pennsylvania election districts. If so, the legislature acted beyond its authority in
authorizing absentee voting. If not — if, in other words, the italicized words merely
established who could vote, leaving the legislature to establish where — then the absentee
voting law was a legitimate exercise of legislative power.

Jerome Miller’s lawyers, seeking to have the law upheld, argued that the
constitution required only that the ballot ultimately be “polled” (i.e., counted) in the
election district where the voter meets the residency requirement. In this interpretation,
no matter where a soldier physically cast his ballot, he “offered” his vote in his home
election district if his vote was polled there. The legislature could fix the time and place
of the soldier’s voting as it pleased. Any other interpretation, Miller’s counsel argued,
would frustrate “the great cardinal principle” that the constitution was meant to advance:
the right to vote, which “is the corner-stone of the political edifice.”*

Chase’s lawyers, challenging the law’s constitutionality, argued for a different
“cardinal principle”: the need to prevent voting fraud. They cited court precedents
defining the constitution’s reference to “election district” to mean the place established
by law where “citizens assemble to vote.” Each district came into existence by statute as
a subdivision of the state, and the legislature could not constitutionally establish a
“district” outside Pennsylvania. Nor could a voter qualify to vote in more than one
district, Chase’s lawyers argued. The soldier-voting law in effect attempted —
unconstitutionally, counsel insisted — to establish, for each eligible soldier, a second

location where he could cast his ballot, namely the indeterminate place “appointed by the

43. Chase, 41 Pa. at 408.
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commanding officer,” in the words of the old statute. Moreover, they asserted, absentee
voting would create the very risk of fraud that Pennsylvania election districts existed to
prevent. Unlike election judges and inspectors in districts within the state, officers
supervising elections in the field were not subject to sanctions of Pennsylvania law and
had no way to test the qualifications of voters; they might not themselves even be
residents of Pennsylvania or citizens of the United States. In short, Chase’s attorneys
insisted, the law invited fraud, in violation of the constitution’s design for assuring
“purity” in elections.**

Woodward’s decision embraced the constitutional interpretation urged by Chase’s
lawyers. He approached the matter as a subject of historical inquiry, an effort to answer
the central question based on the meaning the framers of the constitution attached to the
text of the instrument. In this he had the advantage of having been one of the framers
himself, although his authority on questions of original intent was presumably no greater
than James Thompson’s, a fellow Democrat on Pennsylvania’s high court. Thompson too
was a delegate to the 1838 convention that drafted the constitution.” He dissented from
Woodward’s opinion for the 4-1 Chase majority, although, because he did not file an
explanatory dissenting opinion, we are left to guess at his reasons.

The framers of the 1838 constitution, Woodward ruled, went beyond deciding

who could vote (white, 21-year old men meeting residency and taxpaying requirements)

44. Chase, 41 Pa. at 406.

45. Woodward participated actively at the convention. On the suffrage provision of the new instrument,
Woodward supported the addition of “white” as a qualification for voting. Giving Negroes the vote, he was
reported to have said in a convention speech, would “offend against nature.” Democratic Banner
(Clearfield, PA), August 26, 1863, p. 2; For Thompson’s position as a delegate, see “James Thompson,”
Biographical Directory of the United States Congress, accessed November 26, 2013,
http://bioguide.congress.gov/scripts/biodisplay.pl?index=T000204 .
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and purposely made the precise place of elections a constitutional element of suffrage,
thereby putting the subject beyond the reach of legislation to alter. The framers did this
in Article III, § 1 by linking voting to the election “district” in which the voter met the
10-day residency requirement. It was in that district, and only in that district, that the
voter could “offer” his vote by appearing there in person to cast his ballot.

The constitution did not define the word “district,” but by 1838 that word had
taken on a clear meaning from the state’s long history of election laws. Year after year,
starting long before the 1838 constitution, legislation had specified the places of voting
and called those places — always within Pennsylvania, of course — “election districts.” By
law, the word had come to mean the location where voters convened to cast their ballots.
The framers had that definition in mind when they used the word “district” in Article III,
§ 1, according to Woodward.*®

Why did the 1838 framers decide to tie voting rights to election districts for the
first time, according to Woodward? It was just the most recent step of a consistent trend
in the state’s constitutional history, he wrote. Tracing the evolution of suffrage under the
state’s three constitutions — 1776, 1790, and 1838 — Woodward identified a consistent
policy of tightening voting practices to guard against fraud. The purpose of fixing voting
in election districts in 1838, he said, was to accomplish statewide what Philadelphia had
accomplished by creating a voter registry in 1836: a way “to exclude disqualified

pretenders and fraudulent voters of all kinds.” Tethering voting to local districts served as

46. Chase, 41 Pa. at 421. The constitution did not limit the legislature’s authority to create new districts,
Woodward wrote, including a district defined as a specific military encampment within the state, if they
wished. But the 1839 soldier-voting law did no such thing. It simply ignored the constitution’s requirement
of voting in a district, saying instead that absent soldiers could vote “at such place” as the soldier’s
commanding officer shall appoint. This violated Article III, § 1. /d.
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a mechanism to provide notice of where to vote and, through the presence of “magistrates
and constables,” provide a way for the process of voting “to be guarded.” The soldier-
voting law offered none of these protections. It “opens a wide door for most odious
frauds,” Woodward wrote, by allowing soldiers to vote “where the evidence of their
qualifications is not at hand and where our civil police cannot attend to protect the legal
voter, to repel the rioter, and to guard the ballots after they have been cast.” All this
collided with what Woodward called “the labour of the constitution,” which was to assure
that suffrage rights “be preserved from abuse and perversion.”*’

Woodward treated the fraud attendant on soldier voting not as a hypothetical risk,
but as a documented certainty. With the record of the recently decided Hulseman case
apparently in mind (though he did not cite that case in his Chase opinion), Woodward
said, “the cases of fraud that have been before us” proved that soldier voting was subject
to cheating and manipulation. He was careful to absolve the soldiers themselves from
culpability for the fraud, noting — again undoubtedly from the Hulseman record — that the
actual culprits “were political speculators, who prowled about the military camps
watching for opportunities to destroy true ballots and substitute false ones, to forge and
falsify returns, and to cheat citizen and soldier alike out of the fair and equal election
provided for by law.”*

The virtual certainty of fraud in soldier voting, coupled with the framers’

overarching goal to guard against fraud through the device of a local residency

requirement tied to election districts, made it clear to Woodward that any law granting

47.1d. at 425 - 427.
48.1d.
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soldiers absentee voting rights was decidedly out of step with the constitution. “We
cannot be persuaded that the constitution ever contemplated any such mode of voting,” he
wrote in concluding that the law could not stand.*

How did Woodward square that statement with the fact that by 1838, when the
constitution was drafted, a voting law for absent Pennsylvania soldiers had been on the
books for a quarter of a century? The 1813 soldier-voting law, he explained, had been
enacted under an earlier constitution. The suffrage provision of the constitution of 1790
required two years of residence in the state, but it had no local residency requirement and
made no mention of election districts.”® It therefore created no bar to legislation
permitting absent soldiers to vote. But Woodward treated that law as having been a dead
letter for a long time. Its reenactment, with modest revisions, as one section in the
comprehensive election law of 1839, lost sight of the newly ratified constitution of 1838
and was simply the product of sloppiness and haste, according to Woodward. A
legislative committee in 1834 had recommended slight revisions to the 1813 law, but
those recommendations had remained dormant until 1839, when the legislature
mindlessly dropped them into the new comprehensive election law without regard to the
fact that a revised constitution now controlled; it was “careless legislation,” Woodward
concluded.”

As proof that legislators had made a hash of the 1839 law, Woodward pointed to

other sections of the statute that were at odds with the soldier-voting provision, including

49. 1d. at 418-419, 424-425.

50. PA. CONST..of 1790, art. III, § 1. The 1790 suffrage provision also differed from the 1838 version in
not excluding African-Americans from the suffrage. The qualification of whiteness was added in 1838.

51. Chase, 41 Pa. at 417.
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a section prohibiting “any body of troops ... either armed or unarmed” from being

present “at any place of election.”

That effectively prohibited the very style of election
that the soldier-voting provision of the same law authorized. To permit soldier voting in
one section of a statute that elsewhere prohibited it not only collided with the
constitution, but also bespoke statutory incoherence. Legislation ordinarily enjoyed a
presumption of constitutionality, as Woodward conceded, but this self-contradictory law
was such a mess and ran so clearly afoul of constitutional limits that the court could not
be expected to give it effect, Woodward ruled, in reversing the lower court and
pronouncing Chase the winner.”

The Chase decision sparked a successful initiative to amend the constitution so as
to permit soldier voting. Acting under its now clear authority, the Pennsylvania
legislature enacted a soldier-voting law in time for the 1864 elections.>® The law applied
to all servicemen, including sailors in the navy, with no exclusion for regulars and with
bounty men expressly included.” Unique among the twenty states that changed their laws
to permit absent soldiers to vote, Pennsylvania adopted a hybrid combination of the lowa
and Minnesota models, with the Minnesota system of mail-in balloting available for
soldiers unable to avail themselves of voting at in-the-field election sites set up under the
Iowa model. Under the law, polls opened at the headquarters of each company

“composed in whole or in part” of Pennsylvania men. All qualified voters belonging to

the company and within one mile of the polling site had to vote there. Others could vote

52. Pennsylvania Soldier-Voting Law of 1839, § 95; Chase, 41 Pa. at 424.

53. Chase, 41 Pa. at 421.

54. An Act to Regulate Elections by Soldiers in Actual Military Service, P.L. No. 871, 1864 Pa. Laws
990. (hereafter cited as “Pennsylvania Soldier-Voting Law of 1864”).

55.1d.at§§ 1, 2.
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at any “convenient” polling site, including officers not attached to a company, soldiers
detached and absent from their companies, men in hospitals, and men on vessels or in
navy yards. Or, a group of ten or more servicemen gathered anywhere else could open
their own polling site.”®

Gathered at the polling site, the men chose three election judges, who in turn
appointed two election clerks. Election judges and clerks had to be qualified
Pennsylvania voters.”’ As in most states, the election judges and clerks had to take an
oath swearing to “studiously endeavor to prevent fraud, deceit, or abuse” in the voting.”®
In the event of a challenge to a voter’s eligibility, an election judge could question the
applicant about his qualifications and could accept his ballot only if the judge “be
satisfied” that the applicant was qualified.”

Pennsylvania’s election judges and clerks faced logistical challenges similar to
those their Ohio counterparts faced, as described in Chapter 1. They had to keep separate
(and duplicate) poll books and voter lists for each Pennsylvania city or county
represented by a voter at the polling site.®” The soldier prepared his written ballot
identifying all the candidates voted for and presented that ballot to an election judge. The
judge announced the soldier’s name, which the clerks entered in the duplicate poll books
for each city and county.®' Critics of the law pointed out how cumbersome this process

could be. One newspaper, claiming that some regiments had men from every county in

56.1d. at § 2.
57. Id.at § 4.
58. Id.at§ 5.
59. Id.at § 6.
60. Id.at§ 7.
61. Id.at § 9.
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Pennsylvania, complained that elections would require from 150 to 200 different poll
books, each of which was “ponderous.”®

When the polls closed, the judges and clerks signed the poll books, opened the
ballot box, and began tallying the results. Ballot by ballot, each of the three judges in turn
announced the names of the candidates voted for on each ballot while the clerks kept
count on tally sheets, keeping separate tallies for each city and county. The third judge to
handle each ballot strung it on a thread, separating the ballots from different cities and
counties on separate threads.”

The statute included the form for poll books and tally sheets, which the Secretary
of the Commonwealth provided for each company and military hospital, delivering them
through commissioners whom the governor appointed, one per regiment.®* At the
conclusion of the voting, the judges packed one of the duplicate poll books and tally
sheets for each city and county to that jurisdiction’s court of common pleas. They
delivered the duplicate copies to the commissioner, or if the commissioner was
unavailable, mailed them to the Secretary of the Commonwealth.®

The fallback process of mail-in balloting was available for men in four
circumstances that would leave them out of the voting above process, namely men
gathered away from company headquarters in groups of less than 10, individuals

separated from their companies, Pennsylvania soldiers attached to units of other states,

62. Daily Evening Bulletin (Philadelphia, Pa.), November 26, 1864.
63. Pennsylvania Soldier-Voting Law of 1864, §§ 10, 11, 13.

64. Id. at §§ 15, 16, 23, 24, 25.

65. Id.at § 17.
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and men on recruiting or provost duty.’® Each man in these circumstances sent his
completed ballot to a proxy in his hometown. The proxy had to be a qualified voter. In
the same envelope containing his ballot, the soldier had to include 1) a statement (signed
by an officer) identifying the soldier and his military unit, 2) a document authorizing his
proxy, and 3) an affidavit attesting to his qualifications and promising that he had not and
would not vote in any other fashion.®’ The Secretary of the Commonwealth prepared
forms of these documents and, “furnish the same for the use of” the soldiers who needed
them, though the statute did not specify the means of distributing them to soldiers.®® The
proxy’s job was to deliver the envelope containing the ballot and all these documents,
unopened, to the hometown election site, where election officials added the ballot to the
civilian ballot box if the soldier’s name appeared on the voting list.*’

The law also addressed a loose end created by the constitution’s requirement that
voters pay a tax assessed 10 days before the election.’® (In 1864, the tax was ten cents.)
The soldier-voting law obligated the tax collector to accept payment of the tax from other
people acting on the soldiers’ behalf.”' Both political parties exhorted the party faithful
to pay soldiers’ assessments, and evidence is that the faithful responded.”

The susceptibility of fraud in soldier voting was predicted, not only by George

Woodward in his opinion about the 1839 law in the Chase case, but also by people most

66. Id. at § 32.

67. Id. at § 33.

68. 1d. at § 38.

69. Id. at § 34.

70. PA. CONST. of 1838, art. III, § 1.

71. Pennsylvania Soldier-Voting Law of 1864, § 40.

72. Daily Telegraph (Harrisburg, PA), October 15, 1864; Daily Gazette and Advertiser, (Pittsburgh,
PA) October 21, 1864.
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closely associated with the 1864 law, including Governor Andrew Curtin. According to
Alexander McClure, Curtin’s advisor and close confidant, the governor agreed with
McClure’s assessment that the law “bristled with invitations to fraud and opened the
widest doors to its perpetration.” Disapproving of the bill’s weaknesses in this regard,
Curtin tried to persuade legislators to revise the bill. After they rebuffed him, he signed

the bill into law anyway.””

Connecticut

Connecticut is one of several states that found a “do-over” necessary in trying to
secure voting rights for its absent Civil War soldiers. It enacted one military suffrage law
in December 1862 and another in July 1864 after the state supreme court found the first
law constitutionally defective. In the interim, Connecticut amended its state constitution
to remove the legal obstacle that the first law had encountered.

The legislature understood that its 1862 effort was constitutionally problematic
even before the state supreme court said so. It passed a supplemental bill instructing the
governor to seek to seek an advisory opinion about the law from the state supreme court
before taking steps to implement it.”* The lawmakers were right to be concerned. The
court found the 1862 law defective.”” The law followed the Iowa model of calling for

election sites to open at out-of-state encampments where Connecticut soldiers served.’®

73. McClure, Old Time Notes of Pennsylvania, 2: 129.

74. An Act in Relation to an Act Herein Named, ch.18, 1862 Conn. Pub. Acts 22.

75. Opinion of the Judges of the Supreme Court, 30 Conn. 591 (1862) (hereafter cited “Connecticut
Supreme Court 1863 Advisory Opinion”).

76. An act in Addition to an Act Entitled “An act relating to Electors and Elections,” ch. 17, 1862 Conn.
Pub. Acts 15. (hereafter cited as “Connecticut Soldier-Voting Law of 1862”).
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The problem, the court held, was that the state’s constitution quite clearly fixed the place
for holding elections in “electors’ meetings” held in town. The court reached this
conclusion by an analysis of the state’s history. Dating from its colonial charter, and
continuing through its most recent amendment to the state’s constitution in 1836,
“elections” were virtually synonymous with town meetings, such that an election held
elsewhere than in a town meeting, let alone out of state, was a constitutional
impossibility.”’

To skirt that problem, the 1862 statute attempted a creative legal fiction. It simply
declared that soldiers’ out-of-state voting under the law was to “be considered, taken and
held to have been given by them in the respective towns of which they are residents.””
This effort did not persuade the court. Voting under the 1862 act, the court found, clearly
meant voting away from Connecticut, and the legislature’s effort to call it something else
was the equivalent of “legislative alchemy.” In short, the court concluded that the 1862
law violated Connecticut’s constitution.”

This triggered an immediate effort to amend the constitution. Doing so required
that the state house of representatives propose an amendment in identical form in two
successive legislative sessions, with two-thirds approval by both houses in the second
session, whereupon the proposed amendment went to the people for ratification in their
town meetings.™ The legislature did its part in 1863 and 1864 sessions, and ratification

followed promptly. The amendment provided that eligible electors serving in the military

77. Connecticut Supreme Court 1863 Advisory Opinion , 30 Conn. at 596-600.
78. Connecticut Soldier-Voting Law of 1862, § 8.

79. Connecticut Supreme Court 1863 Advisory Opinion, 30 Conn at 602.

80. CONN. CONST. of 1818, art. XI.
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outside the state (other than regulars) had the same right to vote as he would if he were
present for the election in the town where he resided. It authorized the legislature to
prescribe how and when soldier voting would occur.®’

The legislature enacted the new soldier voting law even before the constitutional
amendment was ratified, stating at the outset of the statute that it would take effect “in
case of the adoption by the people of the proposed amendment to the Constitution of this
State.”®® It took effect in time for the 1864 elections. Unlike the failed 1862 law, which
followed the Towa model of setting up election sites in the military encampments, the
new act followed the Minnesota model of providing for the forwarding of soldier ballots
from the out-of-state encampments back to Connecticut.

The act covered both volunteers and draftees, but not “persons in the regular army
of the United States.”™ Navy personnel seem not to have been included either, as the law
called for balloting only where “Connecticut regiments, batteries, or battalions are

% The act applied to both state and federal elections.® Like the laws in

stationed....’
Minnesota, lowa, and Michigan, the Connecticut law provided for commissioners to

travel to the military encampments to implement the law. Their job was to provide the

81. Proposed Amendment to the Constitution dated November 3, 1863, 1864 Conn. Acts 15 (Spec.
Sess.); An Act Relating to the Proposed Amendment to the Constitution, ch. 11, 1864 Conn. Pub. Acts
24 Ratification was secured in August 1864. Benton, Voting in the Field, 179.

82. An Act to Secure the Elective Franchise to Soldiers in the Field, ch. 37, § 1, 1864 Conn. Pub. Acts
51, 51.

83.1d.

84.1d. at § 2.

85.Id.at § 1.
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encampments with copies of the act, envelopes for returning ballots, and, if the political
parties or someone else furnished them, the ballots themselves.*

The governor appointed the commissioners, with no requirement that he do so
with an equal balance of Republicans and Democrats, as the Minnesota governor had to
do. Also unlike Minnesota, the law capped the number of commissioners who could visit
“the same camp, post, or fortress” at two."’

As with the Minnesota law, the soldier sealed his completed ballot in an envelope
(there is no mention of sealing wax) and turned it over to the commissioner. On the back
of the envelope, the commissioner wrote the soldier’s name, military attachment, and
home town, then signed his own name as commissioner. The commissioners then carried
all the sealed envelopes back to Connecticut for delivery to the respective towns, with a
certification that the commissioner had not tried to influence any soldier’s vote. There the
soldier named on the back of the envelope was checked against the voter registry and, if
the name appeared there, the soldier’s ticket was placed added to civilian ballots in the
town’s ballot box.*®

The Connecticut law took less care than Minnesota’s in trying to assure that only
eligible Connecticut soldiers voted. There was no requirement in the Connecticut law for

the soldier to swear an oath that he was indeed a qualified voter, and nowhere did the

commissioner certify that the soldier named on the envelope was the man who completed

86.1d. at § 3.
87.1d.at §§ 2, 3.
88.1d.at§§4-7.
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the ballot. The commissioners had to receive sealed envelopes from any soldier “claiming
to vote,” with no provision for confirming the voter’s identity.®
By its terms, the Connecticut law remained in effect only “during the present

rebellion.””’

Vermont

Vermont’s experience with military suffrage legislation was similar to
Connecticut’s. The legislature wanted to give its absent soldiers a way to vote, but the
state constitution posed apparent obstacles. Lawmakers tried to work around the obstacles
with a statute they enacted in November 1863, but they hedged their bet by pronouncing
in the statute itself that its provisions would take effect only after the governor posed a
specific question to the state supreme court -- “Are the provisions of this act
constitutional?” — and got back an affirmative answer. The statute provided that if the
court approved some portions of the law but rejected others, then only those portions of
the law found to be constitutional could go into effect.”’

The governor dutifully asked the required question, and the Supreme Court
answered with an advisory opinion in April 1864. The court concluded that Vermont’s
constitution barred absentee voting for state officials, but that the bar did not apply to

voting in federal elections.”” The upshot was absentee voting by Vermont soldiers in

89. Id. at § 3.

90. Id.at§ 1.

91. An Act Providing for Soldier Voting, P. L. No. 5, § 12, 1863 Vt. Laws 7, 10 (hereafter cited as
“Vermont Soldier-Voting Law of 1863.”)

92. Opinion of the Judges of the Supreme Court on the Constitutionality of “An Act Providing for
Soldier Voting,” 37 Vt. 665(1864) (hereafter cited as Vermont Advisory Opinion).
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1864, but only for their representatives to Congress and for electors for U.S. president
and vice-president. It was a novel but legally sound way around a thorny issue of state
constitutional law, and other states took note in fashioning their own military suffrage
law.

The state constitutional problem was created by a provision that the “freemen” of
each Vermont town must “hold elections therein” for their representatives in the state
House of Representatives.” That left no room for absentee voting in elections for the
state house, and the legislature did not even try to get through that tightly shut door.
Instead, they wrote the 1863 military suffrage law to apply only to elections for
Vermont’s executive branch officials — governor, lieutenant governor, and treasurer —
plus congressmen and federal electors. ** As the legislature knew full well, the
constitutional underpinning for even such a limited law was shaky, but arguably the
constitution left the door ever so slightly ajar for absentee voting for state executive
officers and in federal elections.

For elected positions in the state’s executive branch, including the governor,
lieutenant governor, and treasurer, the constitution directed the freemen in each town to
"bring in their votes ... to the Constable....">> This happened on the same day as the
meeting in town at which the freemen elected their state representatives, but the
constitution did not expressly say that it had to happen at the same meeting. Perhaps, the

legislators reasoned, they could “bring in” their votes to election meetings elsewhere,

93. VT. CONST. of 1793, ch. 11, § 7.
94. Vermont Soldier-Voting Law of 1863, § 3.
95. VT. CONST. of 1793, ch. 11, § 10.
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including out of state, as long as they did so on the same day that civilians in Vermont’s
town meetings were electing their state representatives.

With evident uncertainty, reflected in the requirement for the Supreme Court to
weigh in before the law could take effect, the legislature fashioned a military suffrage law
on the lowa model, with voting sites set up at the military posts where Vermont soldiers
were stationed. To protect the argument that soldiers were “bringing in” their votes “to
the constable,” as the constitution demanded, the law designated the presiding officials at
the military voting sites as “special constables.” And the voting had to occur on the same
day as civilian elections in Vermont.”

The Vermont Supreme Court rejected the legislature’s approach. The only fair
reading of the constitution, the court ruled, was that the place for freemen to “bring in”
their votes for executive officers was the same town meeting where state legislative
representatives were elected. As the Connecticut court had done, the Vermont justices
looked to history for answers to the constitutional issues. Throughout Vermont history,
“constables” presided at town meetings, the court noted, and they had no authority other
than as town officials. So, in requiring freemen to “bring in” their votes to the constable,
the constitution meant they had to deliver their votes to the constable presiding at the
same freemen’s meeting where they elected their state legislators. This interpretation also

made sense of the constitution’s otherwise inexplicable demand that freemen deliver their

96. Vermont Soldier-Voting Law of 1863, § 3.
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executive office ballots to the constable on the same day as the election meeting for state
97
representatives.

The Vermont justices made it clear that this requirement of physical presence by
the voter in his town of residence was different from the residency qualification for
voting. While soldiers could lawfully cast their votes only in their home towns, the

absence of such persons from the state, in such service, is not a removal, or

change of residence, by which the right of voting is lost, but like a absence from
the state upon a journey, or business, is of a temporary character, and the domicil,

or residence, continues within the state, while the person is actually without the
98
state.

The court reviewed the opinions of other state supreme courts on the
constitutionality of military suffrage laws in their states and found Connecticut’s (where
the state’s high court had found that state’s law unconstitutional) most helpful. Vermont’s
election traditions, and particularly the centrality of freemen’s meetings to the voting
process, borrowed from Connecticut’s similar traditions, and the two state constitutions
approached suffrage similarly, the Vermont justices said. Both required physical presence
by the voters at election meetings, which occurred in town.”

The Vermont court seemed doubtful that any state’s constitution permitted
absentee voting for state offices. Its opinion took Iowa’s court to task for approving that
state’s soldier-voting law in the face of a constitutional provision requiring 60 days

residence in “the county in which [the voter] claims his vote.” The Iowa court had opined

that “to claim” one’s vote did not require physical presence in lowa. That was

97. Vermont Advisory Opinion at 670-671.
98. Id. at 667.
99. Id. at 670-671.



324

unpersuasive to the Vermont jurists. The Iowa court’s opinion, said the Vermonters
dismissively, was “exceedingly subtle and ingenious, and we are not prepared to say it is
sound ...”'%

In answer to the question posed in the Vermont statute — “Are the provisions of
this act constitutional?” — the court concluded that no, Vermont’s constitution barred the
act’s provisions for absentee voting for state officials. But it arrived at a different answer
as to absentee voting for members of Congress and electors for U.S. president and vice-
president. The federal constitution governed election procedures for those federal
positions, the court noted, and that instrument gave state legislatures sufficient authority
to opt for absentee voting if they so wished. The “time, place, and manner” of electing
U.S. senators and House members, the federal constitution provides, “shall be prescribed
in each State by the Legislature thereof.”'®" Similarly, each state “shall appoint” electors
for the president and vice-president “in such Manner as the Legislature thereof may
direct.”'?

The state constitution was the wrong place to look for an answer to the statute’s
question about constitutionality on these federal election matters, the Vermont jurists
ruled. The federal constitution controlled entirely, and it assigned the matter entirely to
the state legislature. Vermont’s legislature acted within that broad constitutional authority

when it prescribed absentee voting for federal elections. So, with the court’s blessing, the

1863 “Act providing for soldier voting” went into effect in 1864, limited to elections for

100. Id. at 675.
101. U.S. CONST. art. 11, § 4.
102. U.S. CONST. art. III, § 1. The constitution’s verb here is “appoint,” not “elect.”
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Vermont’s representatives to the U.S. congress and electors for U.S. president and vice-
president.

The law excluded soldiers “in the regular or standing army of the United States”
as well as those “in any regiment, battery or company organized and officered out of this
State.” ' By limiting the out-of-state election sites to “posts” or “camps” where
Vermonters served in a “regiment or battery of artillery, or part of a company under

104

separate command,” the act implicitly excluded servicemen in the navy. = While nothing

in the 1863 statute either expressly or implicitly barred draftees, an 1864 amendment
effectively excluded them by limiting absentee voting rights to “volunteers.”'®

Voting was by company, with the three ranking officers serving as election
judges, or “special constables,” as the act put it. The highest ranking of the three served
as “chairman of the board of constables.”'” The special constables appointed clerks to
assist with the voting and to prepare “poll lists” showing the soldiers’ names and places
of residence. Each constable and clerk swore an oath. The oath read the same as those of
election laws in most states, including the promise to “studiously endeavor to prevent all
fraud, deceit or abuse in conducting” the election.'”’

Each soldier’s ballot had to show his county of residence and the name of the

preferred candidate for each office. Before the soldier could deposit his ballot in the

ballot box, the constable had to “be satisfied that the person offering to vote is a legal

103. Vermont Soldier-Voting Law of 1863, § 1.

104. Id.

105. An Act in Amendment of an Act Providing for Soldiers Voting, P.L. No. 8, § 1, 1864, Vt. Laws 27,
217.

106. Vermont Soldier-Voting Law of 1863, § 4.

107. 1d. at § 6.
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voter of the county shown at the top of the ballot.” If there were suspicions, or if anyone
challenged the soldier’s eligibility, the special constables questioned the soldier under
oath about his qualifications. Challenges were decided “by a majority of the
constables.”'"®

The constables tallied the votes and prepared written statements showing the
results by county, “so far as practicable.” Then they “sealed up” the ballots and sent them
to the Vermont Secretary of State, together with their statements of results and the poll
lists. The Secretary of State forwarded the returns to the General Assembly, where they
were added to the results of in-state voting.

The 1863 law did not provide for commissioners from Vermont to assist in its
implementation, and it offered sparse guidance for the soldiers at the voting sites. They
were on their own in preparing poll lists and the statements of voting results, for example.
And the act made no provision for anyone to send the soldiers the text of the required
oaths or even copies of the law itself.

Post-war changes in Vermont’s general election law eclipsed the soldier-voting
laws of 1863 and 1864. By 1870, the required location for voting for congressional
representatives was ‘“any town in the congressional district in which he [the voter]
resides.” For electors for U.S. president and vice-president, it was “in any town in this

state.” There were no exceptions for absent soldiers.'”’

108. Id. at § 8.
109. VT. Comp LAWS, Title I, §37, (1870).
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New Hampshire

Of all the Northern states that enacted military suffrage laws during the Civil War,
New Hampshire seems to have worked hardest to get the job done. By the time they
finished the task in 1864, the legislature had acted on three different bills and the state
supreme court had issued three different advisory opinions. The final product was a law
on the lowa model, but (as in Vermont) limited to federal elections.

The legislature first drafted a bill in 1863, but before voting on it the state House
of Representatives asked the state supreme court for an advisory opinion about the bill’s
constitutionality.''® That bill was patterned on the Minnesota model, allowing absent
soldiers to complete their ballots “in the field,” then send the votes back to their home
state. The bill would have the soldier execute a power of attorney appointing a qualified
elector, in the town of the soldier’s residence, to receive the soldier’s completed ballot
and cast it for him. When he delivered the soldier’s ballot, the designated voter back
home had to submit his own affidavit attesting that he had received the ballot from the
soldier named on the envelope and that the soldier was indeed a qualified voter.'"!

The New Hampshire Supreme Court issued the requested advisory opinion in
June 1863, concluding that the bill would be unconstitutional if enacted. The court began
with a statement of the common law principle that in all elections, “every vote must be

55112

personally given.” '“ New Hampshire’s constitution incorporated that principle, the court

110. The bill was named, “An Act to secure the right of suffrage to the qualified voters of this State
engaged in the military or naval service of their country.” Though it was never enacted, its provisions are
described in the New Hampshire Supreme Court advisory opinion that found it to be unconstitutional.
Opinion of Justices, 44 N.H. 633 (1863).

111. Opinion of Justices, 44 N.H. 633-634 (1863).

112. Id. at 634-635.
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ruled. The opinion cites numerous provisions of the constitution of 1793 to the effect that
voting had to happen in the town of the voters’ residence. In choosing state
representatives and senators, for example, the constitution provided that eligible voters
“shall be entitled to vote within the district wherein they dwell.” Elections for other
offices, including governor, were to be “in the same manner” as elections for state
representatives. Overall, the court opined, the “provisions of our Constitution ... require
that the right of voting shall be exercised by the voter in person at the meetings duly held
for the purpose in the places of the State pointed out by the Constitution.”'" That left no
room for the absentee balloting contemplated by the proposed law.

This took the legislature back to the drawing boards. In August 1864, they
produced a new military suffrage law clearly showing the influence of the recent
experience in neighboring Vermont. That state had struggled to harmonize absentee
voting for soldiers with a state constitution that, like New Hampshire’s, quite clearly
allowed for only in-state balloting. The upshot of that struggle, produced with the guiding
hand of Vermont’s Supreme Court, was a law allowing absentee voting for Vermont
soldiers, but only in elections for representatives to the U.S. congress and for electors for
U.S. president and vice-president. The state constitution did not govern the manner of
conducting these federal elections, the Vermont court had concluded. The federal
constitution controlled, and that instrument gave state legislatures sufficient authority to

enact absentee voting if they chose to.

113. Id. at 636.
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The drafters of New Hampshire’s 1864 military suffrage law clearly had the
Vermont outcome in mind. In fact, no two military suffrage laws are more alike than
New Hampshire’s and Vermont’s. Like Vermont’s, the New Hampshire law granted

absentee voting rights only in federal elections.'"*

Like Vermont’s law (but unlike New
Hampshire’s own 1863 bill) this law followed the lowa model by calling for election sites
to be opened at the military encampments where New Hampshire’s soldiers were
stationed. Also unlike the 1863 version, this law did not include navy personnel, limiting
its provisions to “regiments,” “batteries of artillery,” and “companies,” just as Vermont’s
law had done. Also in common with Vermont, New Hampshire’s 1864 law excluded
soldiers “in the regular, or standing army of the United States,” as well as soldiers in
military units “organized or officered out of this State.”''> The three ranking officers of
each New Hampshire company presided over the voting, appointed clerks, administered
oaths (to “studiously endeavor to prevent all fraud, deceit and abuse”), resolved
challenges by a majority vote, and prepared returns, all in language nearly identical to the
wording of Vermont’s law.''®

To resolve doubts about the law’s constitutionality, the New Hampshire

legislators did exactly what Vermont lawmakers had done — they added a proviso to their

114. An Act to Enable the Qualified Voters of this State Engaged in the Military Service of the Country
to Vote for Electors of President and Vice President of the United States, and for Representatives in
Congress, ch. 4030, 1864 N.H. Laws 3061 (hereafter cited as “New Hampshire Soldier-Voting Law of
1864”).

115. Id. at§ 1.

116. Id.at§§ 2,3, 5, 6.



330

soldier-voting law stipulating that the statute would take effect only if the New
Hampshire Supreme Court confirmed its constitutionality.''”

On September 9, 1864, the court issued its ruling.'"® It concluded that the bill (it
had not been signed by the governor when their opinion was sought) was constitutional.
The justices based their ruling largely on the logic of the Vermont court’s opinion, from
which it quoted extensively. That state’s supreme court ruled that the constitutionality of
an election law applying only to federal elections had to be tested by exclusive reference
to the federal constitution; the state constitution had no bearing on the question. In two
separate provisions the U.S. Constitution grants broad power to state legislatures to
decide the procedures for electing congressional representatives and “‘appointing”
presidential and vice-presidential electors.''” It was within that authority for a legislature
to permit absentee voting for federal offices, the Vermont court had ruled.

To this analysis, the New Hampshire justices added consideration of a federal
constitutional question that the Vermont jurists had not addressed. The New Hampshire
court had ruled in its 1863 advisory opinion that the state constitution required that
ballots in elections for state offices be cast in person in the voter’s town of residence.
Now the court addressed a different question: did this requirement constitute a
“qualification” for voting? If it did, then the U.S. Constitution posed an obstacle to

absentee voting for federal congressional representatives. This was so because, to be

117. Id.at § 8.

118. Opinion of the Justices of the Supreme Judicial Court on the Constitutionality of the Soldier’s
Voting Bill, 45 N.H 595 (1864). The opinion, in the form of a letter from the justices to the state senate, is
undated. The date of September 9, given above, is based on the estimate given by Josiah Benton in his
indispensable book, Voting in the Field at 215.

119. U.S. CONST., art. I, § 4 (for electing congressional representatives) and art. II, § 1 (for appointing

federal electors).
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eligible to vote in elections for the U.S. House of Representatives, one had to “have the
Qualifications requisite for Electors of the most numerous Branch of the State
Legislature.”'®® If casting his vote in the town of his residence, as New Hampshire’s
constitution required, constituted a “qualification” for voting, then according to the U.S.
Constitution the absent soldier was ineligible to vote for his congressman. '’

After an extended analysis, the court concluded that a voter’s “qualifications”
meant something different from “the time when or the place where” he could vote. Rules
about the latter constitute “a mere regulation for the exercise of his right,” not a
“qualification of the elector within the meaning of the term as used in the [U.S.]
Constitution.” When the U.S. Constitution referred to an elector’s qualification, it meant
such matters as his “age, fixed residence, [and] property,” not where or when he could

cast his ballot. 1%

The court found support in the history of New Hampshire’s election
laws for viewing voters’ qualifications and the place of voting as two different subjects.
The court’s historical analysis included an observation that New Hampshire’s early
colonial election laws had permitted voting outside of New Hampshire for absent
township proprietors, and voting in town by non-resident landowners was legally
permissible until adoption of the state’s constitution of 1783.'*

Having concluded that soldiers did not lose their “qualification” as voters by

virtue of their absence from New Hampshire election sites, the court wound up exactly

where the Vermont court had: the U.S. Constitution authorized the state legislature to

120. U.S. CONST, art. I, § 2.

121. Opinion of the Justices of the Supreme Judicial Court, 45 New Hampshire Reports at 602.
122. Id. at 602, 605.

123. Id. at 597-598.
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permit absentee voting for congressmen and federal electors. That meant the 1864
legislation was constitutional. This was the court’s second advisory opinion on the
subject of military suffrage legislation, but almost amazingly, there would be a third.

The court had deliberated the constitutionality of absentee voting after the
legislation was drafted and voted on, but before it became law. In an almost farcical
sequence of events after submission of the question to the court, a question arose about
whether it had become law at all. The bill had passed both houses along party lines, with
Republicans in favor and Democrats opposed. It was then sent to Governor Joseph
Gilmore, a Republican. Gilmore had backed the 1863 law, and he favored soldier voting
as a general proposition. But when the state’s high court struck down the 1863 law, and
after New York’s Democratic governor, Horatio Seymour, had vetoed as unconstitutional
a bill similar to New Hampshire’s 1863 law, Gilmore came to believe that a military
suffrage statute would require a constitutional amendment. So, departing from the general
partisan division on the issue, this Republican governor vetoed the bill. Or at least he
tried to. It was not clear whether the bill had been properly delivered to him for
consideration, and through administrative sloppiness, he was slow to draft his veto
message and send it to the legislature. When he finally did, the Republican leadership,
obviously reluctant to receive the veto, was slow to acknowledge it.'**

All this to and fro raised a technical dispute, heavily clouded by partisanship,

about whether the governor’s message was timely under the state constitution’s five-day

124. The disputed facts about the attempted veto are set forth in the state Supreme Court’s advisory
opinion on the matter, Opinion of the Supreme Judicial Court, 45 N. H. at 607. For the legislative history of
the New Hampshire soldier-voting law, and for the political backdrop, Benton’s Voting in the Field is a
valuable source.
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deadline for issuing a veto.'” To resolve the dispute, on August 31, both legislative
branches joined in a concurrent resolution submitting the matter for yet another advisory
opinion, asking the justices whether the bill had become law. On September 22, the court
answered with its third advisory opinion, concluding that the bill had indeed become law.
The issue boiled down to when the constitution’s five-day veto clock started running.
Was it on the day the bill was dropped off at the governor’s office, or the next day when
the governor first saw it? The court ruled that delivery to the office started the clock, and
that the veto message arrived at the legislature one day too late. The bill thereby became
“a valid and binding statute,” the court declared.'*

Two acts supplementing the 1864 law are noteworthy. One exempted absent
soldiers from the state’s poll tax.'”” The second instructed the governor and secretary of
state to take additional steps to protect against fraud in the soldier voting. If any vote
should “clearly appear” to have been cast by an unqualified voter, the governor was to
reject it, drawing on “such evidence as they [the governor and secretary of state] may
deem sufficient.” Moreover, the names of voting soldiers were to be sent to each of their
townships, where the town clerks had to compare their names against voter lists and
inform the secretary of state of any discrepancies. Finally, because a soldier’s absence
during war “shall not affect his right of suffrage,” this act required that the names of

absent soldiers be maintained on township voter lists.”'**

125. N.H. CONST. of 1792, art. 49.

126. Opinion of the Supreme Judicial Court, 45 N.H. at 607, 610.

127. An Act to Exempt Volunteers and Conscripts from the Poll Tax, ch. 2863, 1864 N.H. Laws 2816.

128. An Act in Relation to Counting the Votes for Electors of President and Vice President and for
Representatives in Congress, ch. 4031, §§ 1, 2, 4, 1864 N.H. Laws 3064-3065.
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A curiosity about New Hampshire’s soldier-voting experience is that
commissioners from New Hampshire traveled to the military posts to assist with
implementation, although the act of 1864 did not provide for such commissioners. It is
conjectural, but perhaps commissioners were appointed under the 1863 law, which did
provide for them, before that law was struck down as unconstitutional. The 1864 law did
not prohibit commissioners, and it is possible that the holdovers from the 1863 were put
to use in 1864.

We learn not only that there were commissioners, but a good deal more about
how voting “in the field” may have actually worked, from this New Hampshire soldier’s
positive account:

The two commissioners, one representing the Republican, and one the
Democratic, party, came to the 13" New Hampshire bringing with them a list of
the legal voters in each regiment procured from the different towns, and permitted
only those to vote whose names were on that list. There were quite a number who
had come of age during their service whose names had not been added to the list
of voters, and therefore they were not permitted to vote. On a certain day at dress
parade the regiment was notified that between certain hours on a fixed day and
election would be held for President of the United States and Representatives in
Congress, at which they would be permitted to vote. I was present and voted on
that day. There was no speechmaking and no gathering of the regiment as a
whole. Each man came up to the polling place and voted by himself. He was
given two ballots, one representing the Democratic, and one the Republican,
candidates, and secretly, without knowledge of any one, he deposited whichever
vote he saw fit. There had been no campaign literature circulated and no
speechmaking. There probably never was a purer election held in the world than
that which was held under the two commissioners from New Hampshire. Both
expressed their opinion to the effect that no influence was exercised on the part of
anybody to vote one way or the other.'*’

129. As quoted in Benton, Voting in the Field, at 222.
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New Hampshire repealed its soldier-voting law in 1897 when the state amended

. . . 1
various aspects of its election law.'**

Rhode Island

Rhode Island, like Nevada, Maryland, and Missouri, implemented absentee voting
for Civil War soldiers without enacting soldier-voting legislation. Instead, the state
adopted a constitutional amendment that not only enabled the legislature to enact a
military suffrage law, but also by its own terms provided for absent soldiers to vote even
if the legislature took no action at all. As it happened, the legislature did not pass a
military suffrage law during the war, perhaps because none was needed under this
peculiar constitutional amendment.

The prewar constitution clearly blocked absentee voting except perhaps for
federal elections, if Rhode Island had chosen to go the route that Vermont and New
Hampshire had traveled. Adopted in 1842, Rhode Island’s suffrage provisions were
conservative and convoluted compared to other northern states, with one set of
requirements for “native citizens of the United States” and a different set for naturalized
citizens. Voting by both groups, however, had to happen “in town or ward meetings.”"'
The discrimination between native-born and naturalized citizens merits some

elaboration, if only because of the relevance of military service to the suffrage

qualification of the former group. Naturalized citizens, assuming they were twenty-one

130. An Act in Amendment of the Public Statutes, Relating to the Manner of Conducting Caucuses and
Elections, ch. 78, § 21, 1897 N.H. Laws 68, 77.
131. R. 1. CONST. of 1842, art. I1, §§ 1, 2.
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year old males who met the constitution’s residence requirements,'** had only one avenue
to the voting franchise. They had to own $134 worth of real property.'>* A native-born
American, in contrast, could qualify with a lower level of property ownership, or no
property ownership at all. His options were either 1) to pay a one-dollar tax on whatever
property he owned (or a one-dollar voluntary contribution for the support of public
schools), or 2) to enroll for duty in the state militia during the year preceding the
election.””*  Military service also relieved voters of liability for a one-dollar “registry
tax.”">> The constitution limited its favorable treatment for military service to militiamen
only; those stationed in Rhode Island in the regular army got no similar break. Moreover,
as in several states, service in Rhode Island by regulars did not count toward the
constitution’s residency qualifications.'*

Rhode Island politicians favoring absentee voting for soldiers saw more than one
difficulty with the suffrage hodgepodge of the prewar constitution. First and foremost, of
course, was the requirement of voting “in town or ward meetings.” That ruled out
absentee voting for any soldiers. In addition, even if that hurdle could be cleared, the
imposition of a property qualification on the cohort of Rhode Island immigrant soldiers
who had returned home after serving in the war, but not on their native-born neighbors

who sat out the war without serving at all, created an embarrassing injustice.

132. One year residence in the state and six months “in the town or city in which [the elector] may claim
aright to vote.” R.I. CONST. of 1842, art. II, § 1.

133. R. . CONST. of 1842, art. II, § 1. It was not necessary for the voter to own the property in the town
or city where he resided. He could vote there as long as he proved he owned property of the requisite value
somewhere in Rhode Island. /d.

134. R. I. CONST. of 1842, art. II, § 2. The state residence requirement for native-born citizens without
$134 of property was two years, compared to one year for citizens meeting the property qualification.

135. R. 1. CONST. of 1842, art. I1, § 3.

136. R. 1. CONST. of 1842, art. II, § 4.
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So, in May 1864, with time running short before the 1864 elections, the
legislature approved three constitutional amendments and submitted them to Rhode
Island voters for ratification."*” One, a precursor to the modern Dream Act, would have
granted suffrage rights to naturalized citizens who had been honorably discharged after
service in the war, on the same terms that native-born citizens already enjoyed.
Effectively, this would have eliminated the property qualification for immigrant
veterans.">® The second would have thrown out the “registry tax” and substituted a poll
tax that all citizens would pay, native-born and naturalized alike, without exception for
enrollment in the militia."*” These two together, had they been ratified, would have
eliminated suffrage discrimination against those naturalized citizens who had served in
the war. But both suffered defeat in the ratification voting.'** Nevertheless, Rhode Island
stands as the only state that even attempted to enlarge the voting franchise in connection
with its effort to grant absent soldiers the right to vote away from home.

The only amendment that voters did ratify was one giving absentee voting rights
to already qualified electors “in the actual military service of the United States.”'*'
Standing alone as it did, this amendment left landless immigrant soldiers out of the
franchise, even if they were naturalized citizens who met the residency requirements.
While it granted the legislature “full power to provide by law for carrying this article into

effect,” the amendment eliminated the urgency for such legislation by describing how

137. An Act to Approve and Publish and Submit to the Electors a Certain Proposition of Amendment to
the Constitution of the State, ch. 529, 1864 R.I. Acts & Resolves 3.

138. Id. at § 1 (proposed Article V).

139. Id. (proposed Article VI).

140. Benton, Voting in the Field, 186. According to Benton, no record remains of the tally of the
popular votes for and against ratification of any of the three amendments.

141. An Act to Approve and Publish and Submit to the Electors, § 1.



338

absentee voting would occur “until such provision shall be made by law.”'** This
description was far less detailed than any state’s military suffrage law, but more detailed
than other states’ constitutional provisions enabling such laws. For the elections in 1864,
there was no military suffrage legislation in Rhode Island, and this constitutional
amendment set forth the only rules that would govern that state’s soldier voting in the
war.

The constitution adopted the Minnesota model, with absent soldiers’ ballots being
forwarded from their military encampment to the Rhode Island Secretary of State. It
applied to electors “in the actual military service of the United States,” without stated
exceptions. This meant not only that draftees were included, but also that naval personnel
were. So were regulars. Given the constitution’s longstanding bar against letting regulars
gain their residence qualification on the strength of service in Rhode Island, this created a
potential anomaly. A Rhode Island elector serving, say, two years in Virginia as a
member of the regular army could qualify as an absentee voter under the 1864
amendment, while a different regular having served two years in Rhode Island would
remain unqualified for want of the required term of residency.

The soldier completed his ballot, writing his name and place of Rhode Island
residence on the back, then delivered it to the “officer commanding the regiment or
company to which [the elector] belongs.” This formulation implies an exclusion of navy
personnel, since sailors did not serve in regiments or companies. It might similarly have

excluded artillerymen, who served in battalions. The commanding officer then “certified”

142. Id.
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that the ballot had indeed been given to him by the man whose name appeared on it.
Finally, he forwarded the completed ballots to the Rhode Island Secretary of State, who
compared the names on the ballots with voter lists provided to him by all the clerks of the
state’s towns and cities. '’

The potential for fraud abounded in this barebones arrangements. There was no
requirement that the commanding officer (who need not have been a Rhode Islander
elector himself) had to give this certification under oath. And the constitutional provision
said nothing at all about the form the certification should take. The constitutional
amendment included no requirement for the soldier to swear to his own identity and
qualifications. It assigned no commissioners to help explain the law to the soldiers or
their commanding officers, or carry the ballots back to the state. Presumably, the
legislature would have fleshed out all these details in a full-fledged soldier-voting law,
but without that legislation, these gaps riddled Rhode Island’s soldier-voting “system,” as
set forth only in the barebones constitutional amendment.

The soldier-voting provision of Rhode Island’s constitution survived the Civil
War, but the state enacted no soldier-voting legislation until the Spanish-American War,
in 1898. That law lifts the language from the constitution almost verbatim, without

elaboration and without filling in the gaps left in the constitutional language itself.'**

143. Id.
144. R.1. GEN LAWS, tit. II, ch. 11, § 58 (1909).
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New York

New York got a soldier-voting law just in time for the 1864 election after an
earlier effort ran afoul of the governor’s veto pen. The governor, Horatio Seymour,
rejected a soldier-voting bill in 1863 notwithstanding the attorney general’s opinion that
it was constitutional, and he stated his reasons why. This debate, with the governor
holding the trump card of veto power, provided an executive branch equivalent of a
judicial majority striking down a law over a minority’s dissent. Clarity about the nature
of the legal dislocation emerges from the veto message and its counterpoint in the
attorney general’s opinion.

Governor Seymour, a Democrat, won his office in 1862 as part of the nationwide
Democratic resurgence. The following year, he vetoed a bill that would have given
absent soldiers the right to vote on the Minnesota model. His veto message gave two
reasons. First, Seymour said, the bill violated the constitution’s suffrage provision, which
entitled each eligible elector to vote “in the election district of which he shall at the time
[of the election] be a resident, and not elsewhere....”'* Seymour’s view on that score
contradicted the opinion of the state’s attorney general, Daniel Dickinson, a pro-Lincoln
war Democrat. Dickinson had defended the bill in response to a request from the state
senate for his view. Aware of Seymour’s misgivings about the risk of fraud in soldier
voting, Dickinson opined that it was constitutionally irrelevant that the proposed law
“may be inconvenient, cumbrous, and liable to fraud and abuse.” All that mattered was

whether the constitution expressly forbad absentee voting, which Dickinson said it did

145. N.Y. CONST. of 1846, art. II, § 1.
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not. Just because the constitution required the elector to “offer his vote” in his home
district, Dickinson wrote, didn’t mean that he had to do so in person. The legislature was
free to “prescribe the form for depositing votes” so as to avoid allowing soldiers to “be
disfranchised” by their unavoidable absence, according to the Attorney General.'*®

Seymour completely ignored Dickinson’s argument. In fact, he very nearly
ignored the constitutional issue altogether. The constitutional violation was so clear,
Seymour wrote, that it was “needless to dwell upon that objection to the bill.”'*” Far
from dwelling on the constitutional issue, Seymour devoted only one sentence to it,
quickly moving on to his second, and apparently larger, objection. The bill “is in conflict
with the vital principles of electoral purity and independence,” Seymour asserted after
rattling off all the ways that the absentee balloting called for in the bill was subject to
fraud and military interference. He cited a treatise proclaiming that elections “must be
superintended by election judges and officers, independent of the Executive,” a condition
obviously missing when absent soldiers vote.'*®

The Lincoln administration had already shown its propensity for abusing soldier

suffrage, as far as Seymour was concerned. As proof, he quoted from a published order

from the Secretary of War cashiering a New Hampshire lieutenant “for circulating

146. The senate had asked Dickinson whether the constitution meant that the voter must cast his ballot
“with his own hand.” In what reads today almost as a parody of strict construction, Dickinson answered no,
and as proof he observed that a qualified voter who had lost both his hands to injury could nevertheless
vote, even though obviously not “by his own hand.” New York Times, April 17, 1863.

147. “Governor Seymour’s Veto of the Soldiers’ Voting Bill,” New York Times, April 26, 1863.

148. Id. The treatise was Francis Lieber, On Civil Liberty and Self-Government, ed. Theodore D.
Woolsey, 3rd ed. (Philadelphia: J.B. Lippincott and Company, 1874), 179. Lieber was a prominent political
scientist and historian at Columbia University. He enjoyed stature, among other things, for having edited
the Encyclopedia Americana in 1833. During the Civil War, he authored the Lieber Code, laying out legal
guidelines for the Union army. Roger K. Newman, ed., Yale Dictionary of American Legal Biography
(New Haven: Yale University Press, 2009), 335.
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Copperhead tickets” before an election.'* The administration demonstrably sought to
block soldiers’ access to Democratic political views, Seymour charged, and without that
access, the right to vote meant nothing. “It would be worse than a mockery to allow those
secluded in camps or upon ships to vote if they are not permitted to receive letters or
papers from their friends [or if they] have not the same freedom in reading public
journals” as the voters back home, Seymour wrote.'>

Seymour’s burden in justifying an executive veto was different from the burden
judges bore when striking down a law as unconstitutional. The executive need not frame
his objections in constitutional terms. George Woodward attached constitutional
significance to the high risk of fraud in soldier voting under Pennsylvania’s prewar law,
as did Rufus Ranney with respect to Ohio’s 1863 law. Seymour might have done so as
well, but instead he pointed to the fraud risk as a prudential problem. Yes, the bill was
unconstitutional, he said, irrespective of the fraud risk. And yes, fraud prevention was a
“vital principle” that the bill violated, a view that inched Seymour close to the
Woodward/Ranney position that the high risk of fraud carried constitutional weight.
Seymour did not quite get there, as one can imagine that a “Justice Seymour” would

have, because he didn’t need to. It was enough for him that the bill would be bad law if

149. New York Times, April 26, 1863. The dismissed soldier was Andrew J. Edgerly of the Fourth New
Hampshire Volunteers, whose offense was campaigning for the Democratic candidate for Congress while
on furlough. Long after the event, Edgerly won exoneration from a congressional committee. (49th
Congress, Second Session, House of Representatives, Report No. 3756, January 26, 1887.) Throughout the
1864 election season, Democratic newspapers used Edgerly’s case as an example of the Lincoln
administration’s propensity for abusing soldier voting.

150. “The Soldiers and the Right of Suffrage — Message of Gov. Seymour,” New York Times, April 16,
1863. Seymour directed this message to the state senate before their vote on the bill, signaling his intention
to veto the bill if it passed.
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enacted. It would be bad law, Seymour said, because it would invite fraud and because
the Lincoln administration could not be trusted to implement it evenhandedly.

The legislature tried unsuccessfully to override Seymour’s veto, then launched a
successful effort, with the governor’s support, to amend the constitution. The amendment
was ratified in time for passage in 1864 of a new soldier-voting bill, which Seymour
signed.””’ The new law, while constitutional by virtue of the constitutional amendment,
contained all the other infirmities that prompted Seymour’s veto in 1863. That he
nevertheless signed it is testament to the greater political potency of the soldier-voting
issue by 1864.

Like the vetoed 1863 bill, the 1864 law instituted absentee voting on the
Minnesota model, though without commissioners to assist implementation. The law
applied “in time of war,” not expressly limited to the instant war. It covered servicemen
in the army and navy, without exclusion of regulars or draftees, and it applied to all
general and special elections held in New York.'>

Voting operated through a proxy system. The serviceman first authorized a
qualified voter in his hometown to cast his ballot for him. The authorization was a written
document signed by the serviceman and a witness, and sworn to before an officer, all of
who signed the document.'”® The soldier then sealed that document, together with his
folded ballots, in an envelope. On the outside of the envelope was a printed affidavit by

which the serviceman swore to his age, citizenship, and residence, and stated that he had

151. An Act to Enable the Qualified Electors of this State, Absent therefrom in the Military Service of
the United States, in the Army or Navy thereof, to Vote, ch. 253, 1864 N.Y. Laws 549 (hereafter cited as
“New York Soldier-Voting Law of 1864”).

152.1d. at § 1.

153.1d. at § 2.
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not wagered on the election. The affidavit also identified his military unit and its
approximate location.'**

Next the serviceman put this sealed envelope inside a second envelope, also
sealed. He marked this outer envelope “soldier’s vote” and mailed it to his proxy.'> The
proxy, after signing a receipt for the mailing at the post office, opened the outside
envelope. He delivered the unopened inside envelope to the inspectors of election at the
polling place on Election Day. If the envelope was not sealed when delivered to the
inspectors, they had to reject it. If it was sealed, they compared the serviceman’s name on
the outside of the envelope to the voting list. If the serviceman’s name appeared on the
list, they opened the envelope and deposited the still-folded ballots in the ballot boxes at
the polling place, comingling them with civilian ballots.'*®

If the serviceman’s name did not appear on the voter lists, the inspectors could
still accept the ballots if “a householder of the district” submitted an affidavit swearing
that the absent serviceman was a resident of the voting district."”’ This provision allowed
voting by men who turned twenty-one while in the service to cast ballots in their
hometown districts.

The law required the Secretary State to provide all the forms and envelopes called
for in this voting process, “in sufficient quantity” to furnish one of each to every eligible
New York serviceman.'”® Among the law’s penalty provisions was imprisonment for up

to a year, plus a fine of up to $1000, for any officer who influenced or tried to influence

154. Id. at § 3.
155. Id.at § 4.
156. Id.at §§ 5, 7.
157.1d. at § 5.
158. Id. at § 12.
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the serviceman’s voting “by menace, bribery, fear of punishment, hope of reward, or any
other corrupt or arbitrary measure or resort whatever....”"*’

The Civil War’s most celebrated instances of actual fraud in soldier voting arose
out of voting under the New York Law. In two separate cases, federal authorities arrested
agents stationed (one in Baltimore, another in Washington) to receive and forward soldier
ballots from the Army of the Potomac. In one case the defendant, Moses, an appointee of
Governor Seymour (himself a candidate for reelection), confessed to forging the names
and ballots of soldiers, some of them dead. He was convicted and served a prison term.
The other case resulted in acquittal. Republicans pounced on both cases as proof of
endemic Democratic cheating. Reminding readers that Seymour had used his veto to
tailor the New York law to his liking, Republicans charged that he had designed the law
to facilitate exactly the kind of cheating that occurred. After summarizing the law’s
complicated procedures and claiming that it’s complexity “opens the widest door to
fraud,” the pro-Lincoln New York Times, in an editorial just five days before the election,
pinned the responsibility on Seymour. “The Union men in the New York Legislature
passed the bill because they could not get a better [one], as it was openly declared that
Gov. Seymour would veto any bill unless it accorded in all respects with his own
views.”'® A few days later, directing its scorn at Seymour, the Times asked its readers

rhetorically, “What security have honest men under an administration [i.e., Seymour’s]

elected by forging the votes of dead soldiers, swindling the living of their suffrage, and

159. Id. at § 13.
160. New York Times, November 3, 1864.
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importing Butternuts from Canada and Missouri to carry the elections by force and
fraud?”'!

Democratic papers defensively claimed that Republicans had trumped up the
charges in New York and coerced the confession. They went so far as to assert that
federal agents intercepted the shipped ballots in order to substitute phony Lincoln ballots
for genuine McClellan votes. “Of course they have been seized by Lincoln’s agents,”
wrote the Cincinnati Daily Enquirer in a tone suggesting that only the naive could expect
otherwise. “Lincoln ballots will be put in the place of McClellan ballots, and the soldiers

192 Byt Republicans had the better of the debate on the

will be cheated of their votes.
New York soldier vote. To the extent that fraud and cheating by the military had become
a centerpiece of the Democrats’ campaign, the New York case severely weakened their
argument as well as their prospects in November.

In late April 1865, well after Appomattox, New York amended it soldier-voting

law, adopting the Towa model.'® No soldier voting occurred under this revised law. The

following year, the state repealed its law permitting absent soldiers to vote.'®*

161. New York Times, November 8, 1864.

162. Cincinnati Daily Enquirer, November 3, 1864. The Detroit Free Press published several stories to
the same effect. See, for example, November 1, 2,and 6, 1864.

163. An Act to Provide the Manner in which and the Time and Places at which the Electors of this State,
Absent therefrom in the Actual Military Service of the United States, may Vote, and for a Canvass and
Return of their Votes, ch. 570, 1865 N.Y. 1151.

164. An Act to Repeal an Act Entitled “An Act to Provide the Manner in which and the Time and Place
at which the Electors of this State, Absent therefrom in the Actual Military Service of the United States,
may Vote, and for a Canvass and Return of their Votes,” Passed April Twenty-Fourth, Eighteen Hundred
and Sixty Five, ch. 524, 1866 N.Y. Laws 1132.
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Kentucky

Kentucky’s experience with soldier voting was unique in two ways. First, to
conform to its constitution, it required elections “in the field” to be held by voice vote of
the soldiers. (Missouri permitted soldiers to vote either by voice or by ballot. All other
states required ballots.) Second, it was the only state that gave a majority of its soldier
votes to George McClellan in the 1864 presidential election.

Kentucky’s 1850 constitution slammed the door tightly shut against absentee
voting. It’s suffrage provision, after stating that a voter needed 60 days of residence in
“the precinct in which he offers to vote,” added this unambiguous requirement: “and he
shall vote in said precinct, and not elsewhere.”'® Kentucky therefore fell back to a
military suffrage law limited to voting for electors of the U.S. president and vice-
president, relying on the independent authority the federal constitution gave states to
appoint their federal electors “in such manner as the legislature [of the state] may
direct.”'®® Kentucky enacted its limited military suffrage law in February 1864, making
it applicable only to that year’s election.'®’

Kentucky followed the lowa model of opening voting sites at the places where
Kentucky servicemen were stationed. The act covered “all qualified voters of this State

who shall be in the actual military service of the United States.”'®® By these terms, the

law covered both draftees and regulars. While there was no express exclusion of sailors

165. KY. CONST. of 1850, art. II, § 8.

166. U.S. CONST. art. I, § 1.

167. An Act Regulating the Manner of Soldiers Voting for Electors of President and Vice President of
the United States, within and without this States (sic), ch. 572, § 1, 1864 Ky. Acts 122, 122 (hereafter cited
as “Kentucky Soldier-Voting Law of 1864”).

168. 1d. at § 1.
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in the navy, the act implied such an exclusion, as a practical matter, by directing the
opening of election sites where army and artillery servicemen, but not sailors, were
stationed: “posts, camps, or places where the regiment, or battery of artillery, or part of a
regiment, not less than one company, under a separate command.. e

Voting was by regiment, when “practicable,” and otherwise by company.
Regimental and staff officers could vote at any of the regiment’s companies that opened a
voting site. Whether the voting site was at the regiment or the company, the three ranking
officers at the site served as election judges, with the highest-ranking officer among them
designated as “chairman of the board of judges.” '"° There was no requirement that
election judges had to be qualified Kentucky voters, but they did have to swear an oath
that they would “support the constitution of the United States, and of the State of
Kentucky.” The oaths also included the promise, common to most such laws, that the
judges would “earnestly endeavor to prevent all fraud, deceit, or abuse.”'”’

Kentucky’s law makes no mention of ballots; the soldier voting was by viva voce.
Kentucky’s constitution called for such voice voting “in all elections by the people.”'"
By requiring that soldier voting be conducted, ““as far as practicable” consistently with the
provisions of Kentucky’s election laws, the military suffrage act incorporated this

. . o
requirement of voice voting. &

(This requirement also effectively ruled out the option of
implementing absentee voting using the Minnesota model, in which written ballots were

forwarded to election precincts back home. With viva voce voting, that mode of voting

169. Id.

170. Id. at § 3.

171.1d. at § 5.

172. KY. CONST. of 1850, art. VIII, § 15.

173. Kentucky Soldier-Voting Law of 1864, § 2.



349

was by definition impossible.) Election clerks recorded soldiers’ names and their
Kentucky residences, as well as their voting decisions, on poll lists as they “offered” their
votes.!™

Each election judge had the “duty,” and each voter the “privilege,” of challenging
a vote when he knew or had “any reason to suspect” a soldier was unqualified. When a
challenge occurred, the judges interrogated the soldier about the challenged element of
his qualification, using detailed inquiries set forth in Kentucky’s general election law.'”
(The Secretary of State supplied the commanding officer of each company with copies of
the relevant portions of the general election law for this purpose, as well as blank poll
lists and copies of the soldier-voting law itself.'’®)

When the polls closed, the election judges tallied the results on the poll lists,
which they and the clerks then signed and forwarded to the governor, secretary of state,
and attorney general. This was not necessarily the final word on the outcome, however.
The board of examiners back in Kentucky, upon receiving the returns, could “correct”
them, or reject them “in whole or in part,” as they “shall deem just.”'”” They based this
assessment of justice on written ‘“certificates” provided by the election judges. These

were written statement in which the judges had to “certify whether or not the election was

free, and the voters permitted to vote without illegal constraint, or force.” If the judges

174.1d. at § 9.
175.1d. at § 7.
176. Id. at § 13.
177. Id. at § 10.
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perceived any improper “influence or constraint,” they had to “state the facts fully in the
certificate.”! "

Whether that authority to “correct” the returns influenced the outcome of voting
for Kentucky’s electors is unclear, but Kentucky is the only state whose soldiers are
recorded as having preferred McClellan to Lincoln, 2823 to 1194.'7
Kentucky repealed its military suffrage law in 1866, an arguably redundant

exercise, since by its terms the soldier-voting law applied only to the election of 1864.'*

Maryland

Like Rhode Island, Kentucky, and nine other states, Maryland faced a time crunch
for implementing soldier voting. Military suffrage legislation depended on first building a
constitutional foundation, but there wasn’t time for that before the 1864 elections. The
bootstrap solution, as in Rhode Island, was to incorporate soldier-voting mechanisms into
the proposed constitution itself, such that soldiers could cast absentee ballots in the 1864
elections at the same time they voted to ratify the constitutional authority for such voting,
all without the need for any action by the legislature.

Maryland’s prewar constitution clearly barred absentee voting. It said that a
qualified elector “shall be entitled to vote in the ward or election district in which he

59181

resides. That unambiguous language meant that military suffrage would depend on

178. Id.

179. Benton, Voting in the Field, 107.

180. An Act to Repeal an Act, entitled “An Act Regulating the Manner of Soldiers Voting for Electors
for President and Vice President of the United States within and without this State, ch. 370, 1866 Ky. Acts
25.

181. MD. CONST. of 1851, art. I, § 1.



351

changing the constitution. In 1864, a constitutional convention drafted, and submitted for
public ratification, new suffrage provisions deleting the restrictive wording of the existing
constitution and authorizing the legislature to “provide by law for taking the votes of

soldiers in the army of the United States serving in the field.”'™

In recognition that
ratification would not happen in time for the legislature to act on military suffrage before
November, the convention’s proposal included an ingenious shortcut. In an article
entitled “Schedule,” it permitted absent soldiers to participate both in the ratification
process and, while they were at it, in the elections for state and federal offices.'® That
way, soldier-voting legislation was unnecessary for 1864’s elections, assuming the
constitutional changes were ratified. Absent soldiers could cast ballots in the annual
election at the same time they voted on the underlying question of whether the
constitution should permit absentee voting at all.

The ratification vote was tight, with the votes of absent soldiers providing the

very slim margin of victory. '**

The soldier-voting provisions of the proposed
amendments were not the only source of controversy. Probably the bigger sticking points
grew out of changes meant to block “disloyal” voting. The 1864 constitutional
convention addressed the problem with two proposals. The first would disqualify from
voting anyone who had given “aid, comfort, countenance or support to those engaged in

armed hostility to the United States,” or who had declared his “desire for the triumph of

said enemies over the arms of the United states.”'® The second required all voters to give

182. MD. CONST. of 1864, art. I, §§ 1, 2.

183. MD. CONST. of 1864, art. XII (“Schedule™), § 11.
184. Benton, Voting in the Field, 246.

185. MD. CONST. of 1864, art. I, § 4.
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a lengthy loyalty oath, which included the promise, “I have never expressed a desire for
the triumph of said enemies over the arms of the United States,” and “I will in all respects
demean myself as a loyal citizen of the United States.”'*® These provisions generated
more political heat than did the soldier-voting provisions and probably accounted for the
closeness of the ratification vote.

The absentee balloting provisions in the “Schedule” adopted a sparse version of
the Iowa model. It covered all qualified voters “absent by reason of being in the military
service of the United States.”'®” There was no exclusion for draftees or regulars. The
description of the polling sites implicitly excluded navy personnel, as so many military
suffrage laws did; polls were to open “in each Company of every Maryland regiment.”'*®
Soldiers stationed more than ten miles from their own company’s headquarters, or
quartered in a hospital, could vote at any company’s polling site.'®

Commissioned officers of the company were designated as election judges, with
no maximum number of judges and a minimum of just one. There was no requirement
that the election judges be qualified Maryland voters. If there were no officers present,
the voters at the site would elect two of their own to act as judges. There was no
provision for election clerks or for commissioners to assist with the voting. The judges
swore an oath to follow the law and to “prevent fraud.”'*® The provisions very briefly

described the ballot to be used in the ratification vote (stating either “for the Constitution”

186. MD. CONST. of 1864, art. I, § 4.

187. MD. CONST. of 1864, art. XII, § 12.
188. MD. CONST. of 1864, art XII, § 11.
189. MD. CONST. of 1864, art. XII, § 12.
190. MD. CONST. of 1864, art XII, § 11.
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or “against the Constitution”), but said nothing at all about the ballot to be used in voting
for state and federal offices.""

Election judges could, in their discretion, require a prospective voter to swear “to
his being a legal voter of this State,” but that was the extent of the guidance for judges.
The Schedule was silent about the handling of voting challenges. The judges recorded the
names of the voting soldiers in a “poll book™ and watched over the ballot boxes. After the

polls closed, the ballots were counted and “strung on a thread.”'**

The judges forwarded
the returns, showing totals for and against the new constitution, to the governor, along
with the threaded ballots. The Schedule said nothing about the form of the returns of the
voting for state and federal offices, but these too were to be forwarded to the governor.'®”

The governor had authority to “judge of the genuineness and correctness of the
returns, and may recount the threaded tickets” before aggregating the soldier vote with
the civilian results.'” According to Benton, the governor indeed exercised that authority,
throwing out 290 soldier votes on the constitution, 285 of them favoring ratification. It
was not enough to change the outcome.'” It is not clear whether he took any similar
action in reviewing the results from the field in the voting for state and federal offices.
We know from Benton, however, that such voting did occur. He cites a telegraph
message Lincoln wrote to an acquaintance in Baltimore claiming, based on what

Generals Meade and Grant had reported to him, that Maryland soldiers in the Army of the

Potomac had supported Republicans in the November elections, 1294 to 134. The pro-

191. MD. CONST. of 1864, art XII, § 11.
192. MD. CONST. of 1864, art XII, § 13.
193. MD. CONST. of 1864, art XII, § 13.
194. MD. CONST. of 1864, art XII, § 14.
195. Benton, Voting in the Field, 249.
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Lincoln soldier ballots contributed modestly to Lincoln’s victory margin of nearly 7500
in the overall vote in Maryland. '*°

On March 23, 1865, the legislature acted on its new constitutional authority by
enacting a soldier-voting law on the lowa model. It was the last such law enacted, and it
was never used.'”’ The narrowly approved constitution of 1864 had a very short lifespan.
A new constitution replaced it in 1867. It deleted the 1864 soldier-voting provisions and
restored the prewar suffrage rules, once again entitling each elector “to vote in the ward

. e . . . 1
or election district in which he resides.”'”®

JUNIOR STATES

Iowa*, Wisconsin, Minnesota*, QOhio*, West Virginia, Michigan, Kansas,

Maine, California, Missouri, Nevada, and Illinois

These twelve states were organized after 1800, remained in the Union, and
enacted soldier-voting laws during the Civil War. (*Ohio is discussed in Chapter 1. lowa
and Minnesota are discussed earlier in this appendix under the heading “Model States.”)
Compared to the experience of their senior, generally more easterly counterparts, the laws
in these junior states fared better constitutionally. Three of the five statutes that faced
high court challenges were upheld as constitutional, compared to zero for four in the

senior group. Only two out of the Union’s fourteen post-1800 states never enacted a

196. Id. at 247.

197. An Act to Enable the Qualified Voters of this State, in the Military Service of the United States or
this State to Exercise the Right of Suffrage, and to add the following Sections providing therefor to the
Thirty-Fifth Article of the Code of Public General Laws, ch. 124, 1865 Md. Laws 187.

198. MD. CONST. of 1867, art I, § 1.
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soldier-voting law at all (Indiana and Oregon) compared to three out of the Union’s
eleven pre-1800 states (Massachusetts, New Jersey, and Delaware). And four of the
country’s five soldier-voting laws that endured well past the Civil War are from this

younger group.

Wisconsin

The Badger State enacted its version of a military suffrage law two weeks after
Towa acted, on September 26, 1862."" 1t followed the ITowa model. As with most states
adopting that model, the law stated that its elections “shall be conducted so far as
practical, and not inconsistent with the provisions of this act, in the manner prescribed by
the general election laws of this state.”*"’

The Wisconsin law excluded “any person in the regular or standing army of the
United States, nor any person in any regiment, battery, or company organized and

»201 By implication, the law also excluded Wisconsin men in the

officered out of this state.
Navy; the only election sites the law authorized were at places where eligible Wisconsin
soldiers served in a “regiment or battery of artillery,” which sailors never did.”** There

was no express exclusion of draftees in the text of the statute, although the title of the law

referred to enabling “militia and volunteers” to vote in the field, suggesting that draftees

199. An Act to Enable the Militia and Volunteers of this State, when in the Military Service of the
United States or of this State, to Exercise the Right of Suffrage, ch. 11, 1862 (extra Session) Wis. Laws 17
(hereafter cited as “Wisconsin Soldier-Voting Law of 1862”).

200. /d. at § 2.

201.1d. at § 1.

202. 1d.
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were ineligible. Indeed, in describing the law, the state Supreme Court treated it as
applying only to volunteers.***

Elections in the field were to be held by company. The company’s three highest-
ranking officers served as election inspectors, with the highest ranking among the three
serving as “chairman of the board of inspectors.” The law did not specify that clerks or
inspectors had to be qualified Wisconsin electors, although it did require each to swear to
“support the constitution of the United States and of the state of Wisconsin.” Regimental
officers and staff could vote at any company’s election site.**

Wisconsin’s law made no provision for commissioners to assist with
implementing the statute. The inspectors ran the election and had several responsibilities:
They appointed clerks to help receive and tally ballots; they administered oaths to
themselves and to the clerks (as in lowa, swearing “to studiously endeavor to prevent all
fraud, deceit or abuse in conducting” the election); they examined (“‘canvassed”) the
ballots, making sure that the soldier’s home county was shown at the top of each ballot;
they challenged any voter they knew or had “any reason to know or suspect” was
ineligible, then they questioned the challenged voter under oath about “his residence and
qualifications as an elector,” asking the same specific questions relating to age and
residence that the general election law specified for civilian elections; they certified the
accuracy of the poll lists prepared by the clerks showing the names and home towns of

each voter; they tallied the voting results, county by county; and finally they forwarded

203. Chandler, 16 Wis. 398. In its opinion upholding the constitutionality of the law, the state supreme
court described the law as applying to “volunteer soldiers.” Id. at 411.
204. Wisconsin Soldier-Voting Law of 1862, §§ 2, 3,4, 5.
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the tallies, together with the poll lists, to the Wisconsin Secretary of State for inclusion
with the in-state voting results.””

The law purported to impose severe penalties on soldiers caught voting
fraudulently. Enforceable or not, the penalty language was indeed tough: six months to a
year in prison for ineligible voting, and one to two years in prison “at hard labor” for
voting in more than one election.””

The contested result of an 1862 election for a county sheriff led in 1863 to a state
Supreme Court review of the statute’s constitutionality. Justice Byron Paine, a radical
Republican, authored the opinion upholding the law.?*” The challenger relied on two
provisions of the state constitution. One (Article VIII, section 5) provided that “no person
shall vote for county officers out of the county in which he resides.” This, according to
Paine, meant only that a voter could not vote for officers of a county other than his own
county of residence.’” Second, the challenger relied on the constitution’s requirement
that criminal offenses be tried in the county or district “in which the offense shall have
been committed.” (Article I, section 7) This, the challenger asserted, rendered
unconstitutional the legislature’s effort to punish voting fraud committed by soldiers

outside of Wisconsin. Justice Paine turned away that argument, too, ruling that this

constitutional provision applied only to crimes committed in Wisconsin and that the

205.1d.at §§ 7, 8.

206. Id. at § 17.

207. Chandler, 16 Wis. at 433. As an attorney before the war, Paine had defended an abolitionist
accused of impeding enforcement of the fugitive slave act. See biographical information complied by the
Wisconsin Court System. “Byron Paine,” Wisconsin Court System, accessed May 19, 2014.
http://www.wicourts.gov/courts/supreme/justices/retired/paine.htm. The enforcement episode that drew
Paine into his role is described in H. Robert Baker, The Rescue of Joshua Glover: A Fugitive Slave, the
Constitution, and the Coming of the Civil War (Columbus: Ohio University Press, 2006).

208. Chandler, 16 Wis. at 439-441.



http://www.wicourts.gov/courts/supreme/justices/retired/paine.htm

358

legislature was free to criminalize acts Wisconsin citizens might commit outside the state.
He cited treason as an example of such a crime.*”’

According to the leading scholar of the Wisconsin law, the state legislature tried
to tip the scales of justice to influence the court’s decision. The device for doing so was
an amendment to the soldier-voting law to permit soldier voting in elections for state
judges.*'” The intention, according to historian Frank Klement, was to pressure the
justices to favor soldier voting so as not to antagonize soldiers whose votes they needed

' Klement argues that the legislature’s gambit succeeded in

for their own elections.”’
influencing the outcome of the court case.

The year after the court’s ruling, Wisconsin amended its military suffrage act to
address an issue the legislature could not have anticipated in 1862. Starting in 1863, to
meet ever more demanding draft quotas, communities sometimes offered financial
bounties to entice men from other (usually poorer) communities to sign up. The “bounty
men” who accepted were counted toward the draft quota of the community paying the
bounty and not the community where they lived. For voting purposes, did this affect the
residence of the soldier receiving the bounty? No, the legislature decided. “[E]very such
soldier shall be deemed to be a resident of the town, ward or city in which he had a legal

. . . 212
residence at the time of volunteering.”

209. Id. at 444-445.

210. An Act to Amend Chapter 11 of the General Law of the Extra Session of 1862, entitled “An Act to
Enable the Militia and Volunteers of this State, when in the Military Service of the United States or of this
State, to Exercise the Right of Suffrage,” ch. 59, 1863 Wis. Laws 77.

211. Klement, “The Soldier Vote in Wisconsin During the Civil War.”

212. An Act to Define the Residencies of Certain Soldiers from this State, in the Military Service of the
United States, ch. 471, §1, 1864 Wis. Laws 526, 526.
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Wisconsin omitted soldier-voting provisions from its revised election law in

1871.213

West Virginia

West Virginia came into existence during, and because of, the Civil War. But
unlike newcomer Nevada, which approached suffrage on a tabula rasa compared to older
states, West Virginia carried some of the legal and constitutional baggage of its much
older and estranged parent, Virginia. In setting suffrage qualifications, the new state’s
1863 constitution tracked Virginia’s constitution of 1851. In addition to being a white,
male, twenty-one year old citizen, a qualified voter needed residence in the state (one
year for West Virginia, two years for Virginia) plus a briefer period (thirty days for West
Virginia, one year for Virginia) in the locality “in which” (West Virginia) or “where”
(Virginia) “he offers to vote.”*'*

If absentee voting were foremost in the thinking of the new state’s framers, they
might have chosen more propitious wording. Constitutionally linking an elector’s “offer”
to vote with his local residence had proved fatal to the military suffrage law in
Pennsylvania; that state’s high court had construed the wording to mean that a voter had
to cast his ballot in person in his place of residence. (Michigan’s court would rule the
same way, but not until January 1865.) But West Virginia’s legislators darted right past
that constitutional obstacle and enacted soldier voting in the state’s very first legislative

session, almost before the ink on the new constitution was dry.

213. Of Elections Other Than for Town Officers, WIS. STAT. tit. II, chs. 7, 8, p.207, et seq. (1871).
214. W. VA. CONST. of 1863, art. ITI, § 1; VA. CONST. of 1851, art. III, § 1.
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Uniquely among the states enacting military suffrage laws during the war, West
Virginia incorporated soldier-voting provisions into its comprehensive election law.*"’
Adopting the theory that a soldier “offers” his vote in the place of his residence as long as
his ballot ends up in a ballot box there, no matter where the soldier physically makes out
his ballot, West Virginia adopted the Minnesota model. The statute applied to any
qualified voter “who is necessarily absent [from his election district] on the day of any
election, in the service of the United States or of this State....”*'® That covered
servicemen of all sorts: army, navy, conscripts, enlistees, regulars, surgeons, chaplains,
and musicians. And it expressly applied to “any” election, which meant that state, local,
and federal elections all fell within its scope.

The soldier-voting provision was extraordinarily brief. In a single section of a
long statute (65 sections in all), it required only that the soldier fill out his ballot, seal it in
an envelope, and sign the envelope “in his own proper hand,” adding a description of his
military unit. If he couldn’t sign, then his commanding officer attested to his “mark.”
The soldier then sent the envelope (“by mail or otherwise”) to the election supervisor and
two inspectors in his election district back home, or to any one of them. The supervisor
and inspectors accepted the ballot if they were “satisfied that the signature is genuine and
the person is entitled to vote.”"’

The law added what was the law in many states — that no soldier could gain a

residence on the strength of being stationed in the state, and that no qualified elector

215. An Act to Regulate Elections by the People, ch. 100, § 26, 1863 W. Va. Acts 114, 119-120.
216. 1d.
217. 1d.
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could lose his residence by his absence during military service.?'® Each local assessor had
to include absent soldiers on lists of qualified electors “so far as he is able to ascertain n
the same.”*" Election supervisors and inspectors who accepted a soldier ballot knowing
it was ineligible were subject to a financial penalty (not less than $30 or more than
$100).%?° But the statute made no provision for notifying absent soldiers about the
opportunity to vote, or for commissioners to assist soldiers with the voting, or for copies
of the law to be distributed to military units.

West Virginia’s military suffrage law did not long outlast the war. It was
eliminated from the state’s election law by the time of the first post-war statutory

codification, in 1870.%%!

Michigan

Michigan patterned its military suffrage law, enacted on February 5, 1864, on
Iowa’s law. Voting under the law occurred at election sites created “at every place,
whether within or without the State, where a regiment, battalion, battery or company of
Michigan soldiers may be found or stationed.””** Because naval organization did not
include these designations, this statutory formulation, like Iowa’s, effectively excluded

sailors in the navy. All other servicemen were covered; there was no exclusion for

218.1d. at § 27.

219.1d. at § 52.

220. Id. at § 60.

221. Elections by the People for State, District, County, and Township Officers, W. VA. CODE, Ch. III
(1870).

222. An Act to Enable the Qualified Electors of this State, in the Military Service, to Vote at Certain
Elections, and to Amend Sections Forty-Five and Sixty-One, of chapter six, of the compiled laws, No. 21, §
7, 1864 (extra session) Mich. Pub. Acts 40,41 (hereafter cited as “Michigan Soldier-Voting Law of 1864”).
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draftees or soldiers in the regular army. As in lowa, eligible soldiers specifically included
surgeons and chaplains.**

Michigan’s law included language that had become boilerplate in many statutes,
optimistically providing that the general election law was to apply to soldier voting “so

99224

far as applicable, and not qualified by the provisions of this act. The law purported to

225 . .. .
” But its administrative

allow soldiers to vote “in all the elections authorized by law.
provisions effectively left out elections for township and ward officials, since nothing in
the law called for communicating returns to either townships or wards. As the Michigan
Supreme Court observed in reviewing the law’s constitutionality, this meant that the law
could not, and did not, apply to township or ward elections.”*® But it did cover elections
for federal, state, county, and district offices.??” This included elections for presidential
and vice-presidential electors.

Polling sites were to be opened for each company of Michigan troops. If it was
“not practicable for all [members of the company] to vote together,” as when part of a
regiment or company was on “detached service,” then the detached unit could open its
own polling site.”*® The eligible soldiers at each site elected three election inspectors,

who in turn appointed election clerks. Election inspectors need not be officers; the only

qualification was that each inspector (though not necessarily the clerks) had to be an

223. Id.at § 2.

224. Id.at§ 5.

225. Id.at§ 1.

226. Twitchell, 13 Mich. at 171.

227. Michigan Soldier-Voting Law of 1864, § 1.
228.1d. at § 8.
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eligible Michigan voter.””” That meant, first, that he had to be at least 21 years old, a U.S.
citizen (or a foreigner who “has declared his intention” to become a U.S. citizen), or a
“civilized” Native Americans who did not belong to a tribe. Second, he had to have
resided six months in Michigan and 20 days “in the township or ward in which he offers
to vote.”*"

Inspectors and clerks swore oaths, as their counterparts did back home. As with
oaths in most states, the Michigan soldiers serving as inspectors and clerks promised
among other things to “studiously endeavor to prevent fraud, deceit and abuse” in the
election.”' As in Towa, the law provided for commissioners to travel from Michigan with
necessary election paraphernalia: copies of the law, forms of poll lists and returns, and
the text of oaths to administer to judges, clerks, and challenged voters. Commissioners
also carried the election returns back home to Michigan.***

The governor appointed the commissioners, assigning one for each division

> Commissioners had to be eligible

containing at least one Michigan regiment.*’
Michigan voters and had to swear an oath that included the promise to perform their
responsibilities “without reference to political preferences.” Like election judges and
clerks, they had to swear to “studiously endeavor to prevent fraud, deceit and abuse.”***

The statute specified that each ballot had to show the soldier’s home county and

town or city. The ballot had to be on a single piece of paper, though it could cover a long

229.1d.

230. MICH. CONST. of 1851, art. VII, § 1.

231. Michigan Soldier-Voting Law of 1864, § 10.
232.1d. at §§11, 24.

233.1d. at § 29.

234.1d.
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list of offices. The offices to be chosen, and the preferred candidates names, could be
printed in advance on the ballot or written by hand by the voter.*

Soldiers announced themselves to the inspectors and clerks, by name, county of
residence, and military attachment. The clerks entered all this information in the poll
books.”® If no one challenged the voter, the soldier placed his ballot in the ballot box.?’
If there was a challenge, the judges administered one or more of five different oaths to
the soldier testing all elements of eligibility — U.S. citizenship, state and township
residency, and age. The statute stated the exact wording of each oath.**®

At the close of voting, the inspectors tallied the votes and the clerks double-
checked the tally.23 ? The final results were entered on the return form, and the returns,
together with the poll books and ballots, were given to a commissioner (or placed in the
mail “or other safe mode™) for delivery to the Michigan Secretary of State.>*” The results
of the soldier voting were added to the civilian results to determine election winners.

By its terms, Michigan’s statute was to remain in force only “during the present

war, and no longer....”*"!

As events unfolded, however, the law died slightly earlier than
that. In late January 1865, as the Confederacy took its last gasps, but before the war’s

conclusion, Michigan’s Supreme Court struck down the law as unconstitutional.***

Washtenaw county canvassers had excluded the soldier vote in the 1864 election for

235.1d. at § 14.
236.Id. at § 15.

237.1d. at § 16.

238. Id.

239. Id. at §§ 18, 22.

240. Id. at §§ 24, 25.

241.1d. at § 38.

242. Twitchell, 13 Mich. at 127.
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county prosecutor, finding that the soldier-voting law was unconstitutional. That decision
cost candidate Daniel Twitchell the job he would have won if the votes of absent soldiers
had counted. He appealed. The case ended up at Michigan’s high court, which ruled that
the canvassers were correct to exclude the soldiers’ ballots. The prosecuting attorney post
that Twitchell had sought went instead to Amos Blodgett, who had the higher number of
votes cast within the county.

At issue was the 1850 constitution’s provision that “no citizen or inhabitant shall
be an elector, or entitled to vote at any election, unless he has resided in the township or
ward in which he offers to vote, ten days next preceding the election.”*** Twitchell’s
counsel, state Attorney General Albert Williams, contended that a vote is “offered” in the
township if the township ultimately receives it. The provision of the constitution, he
urged, pertained only to the qualifications of the voter — he had to be a resident of the
township where his vote is received — and not to where the elector cast his ballot. In
speaking only of who qualified to vote, not where he had to vote, the constitution left the
legislature free to establish voting sites for qualified electors outside the Michigan
township, and outside the state entirely.

When the bill had been under consideration in 1863, Williams had opined to the
state senate that the bill was indeed constitutional. It was inconceivable, Williams had
written then in response to the senate’s request for his opinion, that the framers could
have intended to force absent soldiers into the Hobson’s choice of either losing their

opportunity to vote or, “at the risk of the national or State existence, [finding a way] to

243. MICH. CONST. of 1851, art. VII, § 1.
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come home to vote.” If they had had any inkling that the constitution might be construed
to achieve such “palpable injustice,” he argued, neither the convention nor the people
would have adopted it. Likening the objectionable interpretation to a snake, he asked
rhetorically, “Would [the framers] have aided in warming such a viper into life and vigor,
to turn and bite them?”***

By a 3-1 vote, the justices disagreed with Williams, concluding that an elector
met the constitutional requirement only by personally casting his ballot in the township
where he resides. Each of the three justices reaching this conclusion issued a separate
opinion. Justice James Valentine Campbell compared the 1851 constitution’s language to
the corresponding provision of the 1835 constitution. The earlier version entitled an
elector to cast his ballot only in the “district, county, or township in which he shall
actually reside....”** Justice Campbell focused on the conjunction “or.” It gave the voter
the choice of voting anywhere in the county, including polling sites far from his own
township. This invited voting fraud, since no one at the polling site might be in a position
to challenge the credentials of the stranger arriving there to vote from some faraway
corner of the county. The constitution was amended in 1839 to tighten the voting
requirement, now insisting that the voter cast his ballot in his own “township or ward.”
The 1851 constitution preserved that requirement, Justice Campbell concluded, and did
indeed prescribe the where of voting, not just the qualifications of who could vote. He
explained the framer’s intent in requiring that voters be personally present in their

township or ward when they cast their ballots:

244, 1863 Mich. Senate Journal 424, 426.
245. MICH. CONST. of 1835, art. II, § 1.
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If the voter is required to present himself personally at his own place of abode, his
neighbors will know his person, and will be likely to know his qualifications. If he
can vote elsewhere, and have his vote transmitted or counted in the township, he
may or may not be known personally to those who are where he is found, but they
are by no means likely to know his actual residence, nor, if he violates the law,
can his crime be as readily identified or proven. That other means of protection
may be devised is possible; but the test by neighboring eyewitnesses has always
been the favorite resort of the law, and it is the best.>*

Justice Isaac Christiancy, who had helped organize the Republican Party in 1854
before joining the court, reached the same conclusion, but for somewhat different
reasons. Relying on history, he concluded that the term “offers his vote” in a township or
ward, as the 1850 framers must have understood the term, meant “personal presentation
of the vote at that place to the inspectors or officers presiding at such election.” This had
been the “uniform mode in all the American states from their first organization,” with the
single exception of Pennsylvania’s 1813 law, which Christiancy brushed aside, observing
that Michigan had certainly known no other mode in her history.**’

Justice Thomas Cooley issued the third opinion that Michigan’s 1864 law was
unconstitutional. He agreed with Campbell’s reasoning that, given the historical
background of the 1851 constitution, there was no ambiguity in the term “offers his vote”
in the township or ward where the elector resided. It required the voter’s personal
presence in the township. But Cooley added an insight born of a particularly tight
reading of the statute’s text. Twitchell must lose, Cooley wrote, even if his argument

were correct about the meaning of the constitution’s requirement that an elector “offer his

vote” in his township or ward. According to Twitchell’s counsel, an elector met this

246. Twitchell, 13 Mich. at 144.
247.1d. at 155.
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requirement as long as his vote was ultimately received in the township or ward, even if
he cast the ballot elsewhere. But, as Cooley observed, Michigan’s military suffrage law
made no provision for returning soldier voting results or ballots to townships or wards,
only to counties and districts. An absent soldier could not be said to “offer his vote” in a
township or ward that, by this law, never received it. Whether through drafting oversight
or otherwise, the law did not apply to township or ward elections.**

Campbell, Christiancy, and Cooley, three of the four Michigan Supreme Courts
justice who would soon become known as the “Big Four” for their national renown, all
agreed on the bottom line — the 1864 law was constitutional — even if they could not
agree on a single opinion stating why.**” Opposing them in this case was Chief Justice
George Martin. Like the three justices in the majority, Martin was a Republican. But his
dissenting opinion, the final opinion in the final case on Civil War soldier-voting laws,
echoed the first, the trial court opinion in the Pennsylvania case of Chase v. Miller by
Democrat John Conyngham. Like Conyngham, Martin believed that striking down the
soldier-voting law amounted to ‘“disfranchising” soldiers and intruded on legislative
prerogatives. Absent “a direct collision between [a statute] and the constitution,” the
court’s duty was to defer to “legislative discretion,” wrote Martin. **° By “direct”
collision, Martin meant an express and unambiguous prohibition in the constitution

against the legislative action; implied prohibitions did not suffice. “I cannot put my finger

248. Id. at 170.

249. The fourth of the “Big Four” was Justice Benjamin Graves, who did not participate in the case. For
more on the Big Four, see also, “History Overview,” Michigan Supreme Court Historical Society, accessed
January 17, 2014, http://www.micourthistory.org/history-overview/
http://www.micourthistory.org/history-overview/ (accessed January 17, 2014).

250. Twitchell, 13 Mich. at 175, 177.
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upon any word or clause of the constitution from which I can conclude that they [i.e., the
people of Michigan] have surrendered [their] will” on the subject of setting the place for

voting.*!

To the contrary, he read the constitution as leaving it to the legislature to
determine where voting could occur. It mattered not at all to Martin that the framers
could not have contemplated absentee voting. The “impressions and intention” of the
framers, considered apart from “the language of the instrument,” counted for nothing.***
Courts should not superimpose past understandings of the meanings of words of the
constitution. “The constitution was framed for the very purpose of adaptation to the
progress of the times,” Martin wrote, sounding very much like modern proponents of
“living constitutionalism.”**

Remarkably, all three justices who voted to strike down the statute were

Republicans. ***

They certainly understood the party passions surrounding the issue.
Justice Christiancy lamented the law’s “unfortunate connection with the party politics of
the day.” Indeed, the statute was bitterly contested and enacted along party line votes,
with Republicans favoring passage and Democrats opposed. > On the other hand,

perhaps party loyalties over the issue spilled over to the bench but tugged at the justices

less forcefully in January 1865, when they ruled, than might have been the case in mid-

251. 1d. at 185.

252.1d. at 181.

253.1d. at 179.

254. Regarding Campbell, see C.A. Kent, James Vincent Campbell, 5 MICH. L. REV. 161, 164 (1907);
regarding Christiancy, see “Isaac Peckham Christiancy,” Biographical Directory of the United States
Congress, accessed June 10, 2013, http://bioguide.congress.gov/scripts/biodisplay.pl?index=C000379 ; for
Cooley, see the website of the University of Michigan Law School, where he taught for many years, even
while on the Michigan high court: “Thomas Cooley,” University of Michigan Law, accessed June 10, 2013,
www.law.umich.edu/historyandtraditions/faculty/Faculty Lists/Alpha Faculty/Pages/Cooley ThomasM.as
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1864. Michigan Republicans had already enjoyed the benefits of the law in the 1864
elections, and the justices might have supposed that the war would end — and the statute
with it — long before the next election.

After the war, in 1866, Michigan amended its constitution to authorize the
legislature, during wartime, to “provide the manner in which, and the time and place at
which” absent servicemen could vote. That provision was incorporated in the state’s
revised constitution in 1908, but was subsumed in the 1963 constitution’s more general

grant of legislative authority for all classes of absent voters, not just soldiers.**

Kansas
Kansas was the youngest state in the union at the outbreak of the Civil
War, having been admitted in January 1861. The new state granted suffrage rights to 21-
year old white men who met the constitution’s residency requirements and were either
U.S. citizens or had “declared their intention to become citizens, conformably to the laws
of the United States on the subject of naturalization.”*>’ The state constitution articulated
residency requirements in words that elsewhere had proved fatal to absentee voting laws
for soldiers. But those same words proved not to be an insuperable problem in Kansas.
As with both Pennsylvania and Michigan, Kansas’s constitution said that men

wishing to vote had to reside for a specific durational period (for Kansas it was thirty

256. Benton, Voting in the Field, 103; MICH. CONST. of 1908, art. III, § 1; MICH. CONST. of 1963, art.
1L, § 4.

257. KAN. CONST. of 1861, art. V, § 1. Minnesota, Wisconsin, and Michigan similarly granted suffrage
rights to non-citizens with a demonstrable intent to become naturalized citizens.
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days) “in the township or ward in which [the elector] offers to vote.. .28 The high court
in both the Keystone and Wolverine states struck down absentee voting laws for soldiers,
concluding that one could “offer to vote” in a township or ward only by a physical
presence there when he cast his ballot. Both courts looked to the history of voting
practices in their respective states for a sense of what their constitutions’ framers meant
when they used the verb “offer” (as in “offer his vote™) in provisions governing suffrage.
That history showed, in both Pennsylvania and Michigan (at least to the satisfaction of
their high courts) that “offering” a vote meant personally presenting a ballot in the
township, which ruled out absentee voting for soldiers or anyone else. The Kansas
constitution used the same verb, and a handful of opponents to military suffrage in the
Kansas legislature argued that it stood in the way of absentee voting as much in Kansas
as it had in her sister states. But the state attorney general disagreed, as did the vast
majority of Kansas legislators.”> And after enactment, the state’s absentee voting law for
soldiers prompted no judicial intervention. Perhaps Kansas, unlike Pennsylvania and
Michigan, was too young to have developed long, pre-constitution election traditions that
imparted fixed meanings to undefined words like “offer” in its constitution.**’

A constitutional hurdle that loomed higher than the requirement to “offer his
vote” in a township or ward was a provision barring soldiers, seamen, and marines from
gaining residence by being stationed in Kansas. The provision added this prohibition in a

separate clause: “nor shall any soldier, seaman, or marine have the right to vote.” The

258. KAN. CONST. of 1861, art. V, § 1.

259. Benton, Voting in the Field, 113-117.

260 . The ill-fated Lecompton Constitution also used the verb “offer” in stating its residency
requirement: A prospective voter had to have resided three months “in the county, city, or town in which he
may offer to vote....” KAN. CONST. of 1857, art. VIII, § 1(Lecompton).
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entire text of this provision merits a close look. Here is the full sentence: “No soldier,
seaman, or marine, in the army or navy of the United States, or their allies, shall be
deemed to have acquired a residence in the State in consequence of being stationed
within the same; nor shall any soldier, seaman or marine have the right to vote.” **'

A reader encountering this 1859 text and looking for harmony with the text of a
1864 law allowing absent soldiers to vote, could conclude that the prohibition in the final
clause applied only to the those servicemen identified in the preceding clause: soldiers
and sailors in the regular army or navy of the United States and stationed in Kansas. Read
that way, which is how the state attorney general read it, the final clause stood not as a
flat prohibition of a military suffrage statute, but as a bar to voting by career servicemen
stationed in Kansas.”*> Harmony could exist between that bar and a soldier-voting law
conferring suffrage rights only on Kansas’s militia and volunteers. Kansas passed exactly
such a soldier-voting law. Just to make sure, however, the legislature submitted a
constitutional amendment, which was ratified at the 1864 election, stating “the legislature
may make provision for taking the votes of electors who may be absent from their
townships or wards, in the volunteer military service of the United States, or the militia
service of this state.”*®’

Kansas enacted its soldier-voting act in March 1864, after the legislature

recommended the constitutional amendment, but before it was ratified. Its constitutional

261. KAN. CONST. of 1859, art. V, § 3.

262. The attorney general, Republican Warren Guthrie, provided the state senate with a written opinion
stating that before 1861 (the state constitution was drafted in 1859), the term “soldier” never applied to
volunteers and militiamen, but only to “that branch of the national military service known as ‘regulars.’”
Kansas Senate Journal, 4th Cong., reg. sess., February 25, 1864, 413-414.

263. Joint Resolution, to Amend Section Three of Article Five of the Constitution of the State of
Kansas, ch. 45, 1864 Kan Sess. Laws 81.
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foundation, then, was the existing constitution, interpreted as presenting no obstacle. The
law followed the Iowa model, calling for opening election sites at the posts where
Kansas’s soldiers served. It covered only qualified electors “in the militia or volunteer

military service.”***

This effectively excluded draftees and regulars. In calling for
election sites where “regiments, battalions, companies or squads” were located, the act
also left out any Kansans servicing in the navy.’®> The act applied to all county, district,
state, and federal elections, but not to elections for township offices.

Voting was by regiment, but the law allowed two regiments stationed together to
vote at a single site, as long as the combined regiments totaled no more than 12
companies. To assist the voting process, the state sent pre-printed poll books and tally
sheets, delivered by “a suitable person” whom the governor appointed. Unlike the
“commissioners” sent to help implement absentee voting under several of the state laws,
this “suitable person” apparently had no duties beyond delivery of the election
paraphernalia.*®’

Kansas soldiers selected (by viva voce election) three judges and two clerks to
administer the voting process. The Kansas statute omitted any requirement that judges
and clerks be qualified Kansas voters. That created the possibility that non-Kansans, non-

whites, or soldiers younger than 21 could serve as election judges or clerks. Judges and

clerks swore an oath promising among other things not to accept anyone’s vote without

264. An Act Supplemental to an Act Entitled ‘An Act to Regulate Elections and to Prescribe the
Qualifications of Electors, and to Prevent Illegal Voting.” Approved June 3, 1861, ch. 59, § 1, 1864 Kan.
Sess. Laws 101, 101 (Hereafter cited as Kansas Soldier-Voting Law of 1864).

265.1d. at § 2.

266.1d. at § 1.

267.1d. at § 3.
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first being “satisfied” that the soldier was a qualified voter “of the township or ward of
which he offers his vote.” **® This somewhat clumsily reframed the constitution’s
requirement that an elector be a resident of the township or ward “in which” he offers his
vote.

In assessing the qualifications of electors, the judges applied the standards of the
general election law, many of the provisions of which this soldier-voting law
incorporated by reference. The rule for testing a voter’s residence, for example, was that
“the place shall be considered and held to be the residence of a person in which his
habitation is fixed, and to which, whenever he is absent, he has the intention of
returning.” ** When someone challenged a soldier offering his vote, the judges
administered any of several oaths spelled out verbatim in the general election law.
Sometimes the statutory oath made no literal sense when applied outside of Kansas. Such
was the case in a challenge for lack of township or ward residency, for example. The
judges asked the soldier, “When did you come into this township (or ward)?” Or, “When
you came into this township (or ward), did you come for a temporary purpose merely, or
for the purpose of making it your home?*”® An oath’s reference to “this township” or
“this ward” hardly fit the circumstances of soldiers altogether absent from Kansas. This
problem typified a breakdown in anti-fraud protections in soldier-voting laws generally.

Many, like the Kansas law, imported anti-fraud protections that may have worked well in

268. Id. at § 5. (Ttalics added.)

269. An Act to Regulate Elections and to Prescribe the Qualifications of Voters, and to Prevent Illegal
Voting, ch. 28, § 9, 1861 Kan. Sess. Laws (legisl. 1% session)133, 134. (The Kansas Soldier-Voting Law of
1864, in § 6, incorporated this provision by reference.)

270. An Act to regulate Elections and to prescribe the qualifications of Voters, and to prevent illegal
voting, ch. 28, § 9, 1861 Kan. Sess. Laws Statutes 133, 134.
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civilian elections back home but that offered much shakier protections “in the field,”
where they barely made sense.

Even if a challenged voter swore to the required oaths, the judges could still reject
his ballot “if they shall be satisfied, from record, evidence, or other legal testimony

adduced before them, that he is not a legal voter.”*""

Unchallenged ballots, and those that
survived the gauntlet of oaths and investigation, were placed in a ballot box. Each was
marked with the soldier’s county, township (or ward), and district. The name of the
soldier offering the vote, each of whom was announced “in an audible voice” by a judge
before accepting the ballot, was entered in the poll books along with the identity of his
military attachment and his residence information.*”?

At the close of the voting, judges opened the ballot boxes and went through the
ballots, one by one, and reading out loud the choices appearing on each ticket. The clerks
recorded the results on the tally sheets provided by the governor’s representative. Poll
books, tally sheets, and ballots were then bundled up and forwarded to the Kansas
Secretary of State in Topeka. The soldier vote was then made part of the overall voting
results.””?

The Kansas soldier-voting law survived the Civil War and remained in effect until

at least 1947.27

271.1d. at § 13.

272. Kansas Soldier-Voting Law of 1864, § 7.

273. Id.at §§ 7-12.

274. Elections, KAN. STAT. ANN. Ch. 25, art. XII, §§ 25-1201 et. seq. (1947).
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Maine

Maine’s prewar constitution posed clear obstacles to absentee voting. It granted
every twenty-one year old male, having three months residence in the state, voting rights
“in the town or plantation where his residence is so established.”*”> Elections for both
legislative branches and for the governorship were to be held in each town in an “open
town meeting” where local leaders (town “selectmen”) presided.*’® Politicians favoring a
military suffrage law, mostly Republicans, saw the futility of pushing for a soldier-voting
bill in the face of the constitution’s clear insistence on the voter’s physical presence in his
town of residence on Election Day. They needed to amend the constitution.

Republican governor Abner Coburn urged the legislature to propose an
amendment for popular ratification in 1863, but that effort fizzled. Coburn’s successor
Samuel Cony, also a Republican, was more persuasive the next year. In March 1864, at
Governor Cony’s urging, the legislature passed a joint resolution recommending a
constitutional amendment allowing absent soldiers to vote.””’ This came quite late in the
election year, and timing became a problem. Republicans wanted to implement soldier
voting in time for the general election in November, but the constitutional amendment
authorizing the needed legislation would not happen until very shortly before that, in

September. Lawmakers could not wait for the people’s verdict on the proposed

275. ME CONST. of 1820, art. II, § 1.

276. ME CONST. of 1820, art. IV, Part First, § 5 (for state house members); art. IV, Part Second, §. 3 (for
senators); and art. V, Part First, § 3 (for Governor).

277. Resolves Providing for an Amendment of the Constitution so as to Allow Soldiers Absent from the
State to Vote for Governor, Senators, Representatives and County Officers ch. 344, 1864 Me. Acts 334.
The legislative history of the constitutional amendment, and of the soldier-voting law it authorized, is
comprehensively described in Benton, Voting in the Field, 118, et seq.
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amendment if they wanted to have a soldier-voting system up and running for the
November elections.

The solution was a soldier-voting law that tackled the subject with a two-pronged
approach.®” First, the law authorized soldier voting in purely federal elections — for
representatives to Congress and for electors of president and vice-president.’” For this,
Maine’s lawmakers had the benefit of the pioneering efforts of their counterparts in
Vermont, guided by its Supreme Court. The Vermont justices had ruled that the state
legislature had plenary authority under the U.S. Constitution to regulate the time, place,
and manner of voting for these federal offices, regardless of what the state constitution
said about elections for state and local offices. New Hampshire’s high court had agreed.
Both states implemented soldier voting only for federal elections. Maine lawmakers
could be reasonably confident that by copying this approach, the first prong of their
statute would similarly survive any constitutional scrutiny it might receive.

The statute’s second prong was to permit the same absent soldiers at the same
time to vote in the election for Maine’s governor and state legislature, contingent on
ratification of the state constitution in September.”® As it happened, the contingent event
occurred with ratification of the amendment in September. It was a characteristically

partisan affair, with yes votes predominating in Republican towns and no votes in

278. An Act Authorizing Soldiers Absent from the State in the Military Service to Vote for Electors of
President and Vice President, and for Representatives to Congress; also Regulating the Manner of Electing
Registers of Deeds, County Treasurers and County Commissioners, so that such Soldiers may be Allowed
to Vote therefor, ch. 278, 1864 Me. Acts 209 (hereafter cited as “Maine’s Soldier-Voting Law of 1864.”)

279. Id.at § 1 (for electors of president and vice president), and § 9 (for representatives to congress).

280. Id. at § 10. Absent soldiers were not, however, voters in the constitutional ratification process.
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. 281
Democratic towns.>®

Notwithstanding partisan divisions, however, the amendment was
ratified, so Maine’s absent soldiers were able to vote in 1864°s November elections for
federal, state, and local offices. The law provided that each voting soldier “shall be
considered as voting in the city, town, plantation and representative district where he
resided when he entered” his military service.**

Maine’s law followed the Iowa model of setting up election sites at locations
where Maine servicemen served in the war. The constitutional amendment excluded
soldiers “in the regular army of the United States,” and so did the statute.”® There was no
exclusion for draftees. As with so many other such laws, Maine’s described the locations
for erecting voting sites in terms that effectively excluded sailors in the navy. Elections
sites were to be opened where Maine “soldiers” served in a “regiment, battalion, battery,

company, or detachment of not less than twenty” men.?*

No provision was made to
accommodate detached units smaller than twenty men, but general and staff officers were
allowed to vote at any of the election sites, as were surgeons and chaplains.*

The three ranking officers of the military unit where an election site was opened
served as election “supervisors,” who presided over the voting. Like Wisconsin’s law,
Maine’s law had no requirement that the supervisor himself be a qualified Maine elector.
Theoretically, non-Maine officers could preside as supervisors of voting by Maine

soldiers, although lawmakers may have believed that they had protected against this risk

with the law’s requirement that election supervisors swear “to support the constitution of

281 Benton, Voting in the Field, 121.

282 Maine’s Soldier-Voting Law of 1864, § 9.
283 Id. at § 1.

284 Id. at § 2.

285 1Id. at §§ 2, 3.
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the United states and of this state.””*® The law was also unusual in making no allowance
for clerks to assist the supervisors. Supervisors had to keep the poll lists of soldiers who
voted and prepare the returns, without clerical assistance. Less uniquely, Maine appointed
no commissioners to help implement the law. Supervisors, in other words, were on their
own in managing the election sites, although the law called for Maine’s secretary of State
to supply them with blank poll lists and forms for preparing returns.*®’

The soldier’s county and town of residence had to appear on his ballot, as was the
case in all such laws.” Before accepting the ballot, the supervisors “must be satisfied”
that the soldier’s age and citizenship qualified him to vote and that his residence was in
the location identified on his ballot.”® If a supervisor or anyone else challenged a
soldier’s eligibility, it was the job of the supervisor to interrogate the soldier, under oath,
and take evidence from the challenger. The law did not include the text of oaths or
interrogatories the supervisor should administer to test the various categories of
eligibility.*”° Final say on the voter’s eligibility rested with the supervisors.

The supervisors forwarded the poll lists and returns (but, unlike most other states,

not the ballots) to the Secretary of State in Maine, where the results from the field were

. . e e . . 291
incorporated with the civilian vote in final election outcomes.”

286.1d. at § 2.
287.1d.at § 17.
288.1d. at § 4.
289. Id.
290.1d.at § 5.
291.1d.at § 6.



380

Maine election law preserved the right of absent soldiers to vote through World
War IL. In 1944, the state extended absentee voting rights more generally to citizens away

from their homes on Election Day.292

California

California enacted three soldier-voting laws, the first in 1863 then two more in
1864. All three were virtually identical in their basic structure — applying the lowa model
of opening election sites in locations where California soldiers served — and in most of
their wording. The first applied by its terms only to elections held in a single year,
1863.%* The following year, that statute having lapsed by its terms, the state filled the
void with two new laws. One applied to elections of members of the state legislature,
representatives to Congress, and electors for President and Vice President, beginning
with the elections in 1864 and then continuing with elections for those offices "every year

1294

thereafter during the continuance of our National War."”" The other, enacted three days

later, applied to elections for statewide executive officers, judges, and county officers

292. Elections, ME. REV. STAT. tit. I, ch. 8, §§ 83, 84, (1930); Absent Voting, ME. REV. STAT. ch. 6,
(1944).

293. An Act in Addition to an Act Entitled an Act to Regulate Elections, approved March Twenty-
Third, Eighteen Hundred and Fifty, and all Acts Amendatory thereof and Supplemental thereto, ch. 355, §
4, 1863 Cal. Stat. 549, 550 (hereafter cited as "California Soldier-Voting Law of 1863").

294. An Act to Provide for the Support of the Privilege of Free Suffrage during the Continuance of the
War, ch. CCLXXII, § 1, 1864 Cal. Stat. 279, 279.
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beginning in 1865 and then "every year thereafter."**> All three military suffrage laws
were repealed in 1866, before the elections of that year.?

The laws covered all categories of qualified electors "in the military service of the
United States," with no exclusions of regulars or draftees. By requiring election sites to
open not only for service units of the army and artillery ("regiments," "batteries," and
"battalions"), but also for "squadrons," the laws extended absentee voting opportunities to
naval and cavalry personnel as well. Coverage extended even to musicians.”’

To limit voting to qualified electors (21-year old white men meeting state and
local residency requirements), the laws relied heavily on an elaborate process of list
making. First, California's Adjutant General compiled a single list of all qualified electors
"in the military service," identifying for each the county of residence and the military unit
to which he was assigned. The Secretary of State then used this list to compile separate
lists for each regiment, battalion, squadron, and battery, adding for each serviceman on
the list his congressional, senatorial, and assembly district. These separate lists were then
sent to the commanding officers of each unit. Working from these lists, the officers in

turn created separate lists for each "detached unit" under his command and sent those

shorter lists to the appropriate commanders.*”

295. An Act Amendatory of and Supplemental to an Act Entitled an Act to Regulate Elections,
approved March Twenty-Third, Eighteen Hundred and Fifty, and all Acts Amendatory thereof and
Supplemental thereto, Approved April Twenty-fifth, Eighteen Hundred and Sixty Three, ch. CCCLXXXIII,
§§ 1,2, 1864 Cal Stat. 431, 432.

296. A Bill for an Act to Repeal Certain Acts Providing for Soldiers to Vote out of their Election
Districts during the Rebellion, ch. CCLI, § 1, 1866 Cal. Stat. 277, 277.

297. California Soldier-Voting Law of 1863, § 1. Section 1 of all three laws stated the coverage in the
same inclusive terms.

298. California Soldier-Voting Law of 1863, §§ 1, 2, 3. (Each of the three laws describes this list-
making process, in identical language, in sections 1, 2, and 3.)
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The three most senior officers present oversaw the actual balloting process. The
laws did not require that they be eligible California electors. They opened the polling
place (at 9:00 AM, "if practicable"), watched over the ballot boxes, and "received" the
ballots, checking the names of the soldiers casting ballots against the names on the list.
The laws made no provision for clerks or commissioners to help them or for copies of the
law to be forwarded to them. The laws were similarly silent about how they were to
handle challenges of a soldier's eligibility, or even about whether challenges could be
made at all. The laws enjoined the responsible officers to "exercise due care and diligence
to prevent any soldier voting by mistake for any officer except such as he is eligible to
vote for," and they had to swear to "discharge the duties of of this election to the
best of your ability, so help you God." The blank line appears in the statutes' provision
about the oath, but the laws give no idea what the speaker was to say at that point in the
oath. They assign no title to the officers' election role (Election judge? Supervisor?),
leaving the officer to figure out for himself what word to utter in filling in the blank
space.””

The laws provided no penalty for soldiers who cheated in the voting process, but
did penalize misconduct by the supervising officers. If they neglected their duties, or tried
to influence a vote "by command, threats, or promises of any advantage or preferment,"
they faced forfeiture of two hundred dollars in a civil action (with half the proceeds going

to the state treasury) and criminal prosecution "for such offense."**’ What if the offense

299. California Soldier-Voting Law of 1863, §§ 4, 5, 6. (Each of the three laws assigned the officers'
these roles in sections 4, 5, and 6.)

300. California Soldier-Voting Law of 1863, § 7. (Each of the three laws provided for these penalties in
section 7.)
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occurred outside of California? The laws tried to overcome that hurdle with a "deeming"
provision: the misconduct "shall be considered, taken, and held to have been committed
by such officer within the jurisdiction of this State...." As if conceding the difficulty of
making the deeming provision stick in court, the laws also called on the Governor to
forward evidence of the misconduct to the President, "with the most urgent solicitations
that the commission of such officer be revoked and his name stricken from the army
roll."*"!

This was not the only deeming provision in the California laws. Another applied
to the voting itself. The laws provided that the absent soldiers' votes "shall be considered,
taken, and held to have been given by them in the respective counties of which they are

residents.” 3%

By the legal fiction created by this deeming provision, the legislature
undoubtedly hoped to finesse a potential constitutional impediment to absentee voting.
As in so many other states, the problem arose from the wording of the constitution’s
residency qualification for voting. The suffrage provision of California’s 1849
constitution conditioned suffrage on two residency requirements: six months in the state
and, more problematically, thirty days in the “county or district in which [the voter]
claims his vote....”*” As elsewhere, the question boiled down to this: did the
constitution’s articulation of the local residency requirement establish not only who could

vote, but also where the eligible voter must cast his ballot? In other words, in restricting

the franchise to men having thirty days of residence in a given “county or district,” did

301. Id.
302.1d. at § 4.
303. CAL. CONST. of 1849, art. 1L, § 1.
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the constitution also require that those men cast their votes only in person within that
county or district? If so, then absentee balloting was barred. If not, then the legislature
was free to permit voting elsewhere, including military encampments where California
servicemen were stationed.

If California’s legislators calculated that they could overcome a constitutional bar
by statutorily deeming each absentee ballot, no matter where actually cast, to have been
cast in the soldier’s home county or district, they calculated wrong. The legal fiction
worked no better in salvaging California’s law than a similar fiction had worked to save
Connecticut’s. In October 1864, the California Supreme Court struck down the 1863 law
as unconstitutional, concluding that the constitution’s local residency requirement did
indeed fix the place where voting must occur, the deeming provision notwithstanding.
The court reached this conclusion based on reasoning that applied equally to the two laws
passed in 1864, so the ruling effectively nullified all three of the state’s soldier-voting
laws.

The case was Bourland v. Hildreth.*** Tt arose out of eight contested elections for
various county offices in Tuolumne County. The county board of supervisors counted the
absent-soldier votes cast under the 1863 soldier-voting law, giving election wins to the
eight defendants. On challenge by the eight plaintiffs, who would have won their
elections if soldier votes had been excluded, the lower court overturned that result,
agreeing with the plaintiffs that the constitution barred absentee voting. The cases were

consolidated on appeal to the state Supreme Court, which in a 3-2 vote affirmed the lower

304. Bourland, 26 Cal. 161.
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court’s exclusion of the soldier votes. Four of the five justices wrote opinions, covering
84 pages in the California reports.

Perhaps the easiest question the court faced was whether the statute’s deeming
provision transformed absentee voting into local voting by declaring as a legal fiction that
votes cast outside the soldier’s home county would nevertheless “be considered, taken
and held to have been given by them [i.e., the soldiers] in the respective counties of
which they are residents.”** The court’s majority opinion ridiculed this attempted end
run. If the legislature can deem an absentee vote to have been cast locally, it could just as
easily deem a minor’s vote to have been cast by an adult, or an alien’s vote to have been
cast by a citizen, or a colored man’s vote to have been cast by a white man. Not only did
this provision “efface” the constitution, it actually backfired, serving as a legislative
admission that the constitution created the very limitation that the act attempted, by
creating a fiction, to circumvent.*®

Justice Oscar Shafter, whose pre-court ties were to the abolitionist Liberty Party,
wrote the court’s majority opinion. Shafter indulged a lengthy examination of the
sentence structure and syntax of the constitution’s Article II, section 1. He concluded that
the phrase “in which he claims his vote,” as used in the constitution’s statement of a 30-
day county residency qualification, made no sense other than as an expression of the
framers’ intent to fix the location of voting in the elector’s home county. To this syntactic

analysis, Justice Shafter added what he saw as the instruction of history. Plaintiffs’

counsel had argued that one could “claim” his vote in his home county if that was where

305. California Soldier-Voting Law of 1863, § 4.
306. Bourland, 16 Cal. at 201.
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his vote ended up being counted, even if he physically cast his ballot elsewhere. Shafter
disagreed. To the framers of the 1849 constitution, the meaning of the word “vote” was
“imparted by traditions that became historical” and by “habits of thought that became
chronic, and habits of action that became muscular almost, both in England and this
country, ages before 1849.” Under those traditions and habits, a vote was the physical act
of casting a ballot (or giving a voice vote) in person, not just the result of that physical act
in the subsequent tally. When they used the phrase “claim his vote” in the county in the
county of the voter’s residence, the constitution’s framers could only have meant that the
voter must physically cast his ballot in that county.*"’

In a concurring opinion, Justice Lorenzo Sawyer leaned even harder on the
lessons of history in lending meaning to the constitution’s wording. Settlers from all over
the country had populated California by the time of statehood, and they brought with
them a universal understanding of what an election was, Sawyer reasoned. In all states,

the personal presence of the elector was required at the place established by law
for receiving votes.... The very idea of an election embraced the idea of a place
appointed within the district for the meeting of the voters ... and the presence of
the elector in person to offer or claim his vote.... Men had no other conception of
the process of voting, or of offering to vote, or of claiming their votes. This
conception and these ideas were necessarily in the minds of the men who framed
our constitution and the people when they adopted it.**®

The two dissenting justices, Silas Sanderson (a Republican) and John Currey (an
anti-Lecompton Democrat and member of the Union Party) did not even try to dispute the

historical novelty of absentee voting, but they attached no dispositive constitutional

significance to that novelty. Instead, in separate opinions, Sanderson and Currey argued

307. 1d. at 197.
308. Id. at 216.
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that the constitution’s wording created no indisputable bar to absentee voting; there was
at least some ambiguity in the language. For them the controlling principle was that,
absent a clear constitutional prohibition, the legislature should be free to work its will.
They saw no clear prohibition against absentee voting in California’s constitution.

Sanderson, the court’s Chief Justice, observed that if the framers had intended to
fix the location of balloting in the elector’s home county or district, they could have said
so in much clearer language than they chose. Other states had done so, the chief noted,
with wording available to the California framers to borrow if they had wanted the same
result. New York’s constitution, for example, entitled each elector to participate in
elections “in the election district of which he shall at the time be a resident, and not
elsewhere.” Kentucky’s similarly said that each elector “shall vote in said precinct, and
not elsewhere.” California’s framers could have chosen similarly direct wording if they
had meant to fix the location of voting in the elector’s home county or district. Sanderson
was unwilling to infer a clear intent about the where of voting from the prepositional
phrase “in which he claims his vote” appearing in Article II, section 1. Currey, too, found
the constitution’s meaning debatable enough to sustain the legislation. Only when the
constitutional bar exists “beyond a reasonable doubt” may the court strike down a statute.
For Currey, there was too much doubt here.*”

The majority agreed with the dissenters that legislation is presumptively
constitutional. Sounding very much like dissenter Currey, Justice Shafter said in his

majority opinion, “In a doubtful case the benefit of the doubt is to be given to the

309. Id. at 244.
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Legislature.”*'” They disagreed not about the presumption, but about the source of
evidence that might overcome the presumption. The dissenters in Bourland v. Hildreth,
like the majority in Ohio’s Lehman v. McBride (upholding that state’s soldier-voting
law), stood on respectable jurisprudential footing in confining their analysis to the
constitution’s text as they found it in 1864 and wherein they found no indubitable
prohibition against absentee voting laws. The majority in Bourland v. Hildreth, like the
dissent in Lehman v. McBride, adopted a different, and also respectable, interpretative
approach. They looked to history to ascertain the meaning framers probably attached to
the words they used in drafting constitutional text. Those jurists found, in that historically
derived meaning, an original intention that left no room for absentee voting legislation,

and they gave effect to that intention by voting to strike down soldier-voting laws.

Junior State Outliers

Missouri, Nevada, and Illinois
The soldier-voting arrangements in these three states stand as a subset of the
Jjunior states because each comes freighted with problems of legitimacy (Missouri) or
relevance (Nevada and Illinois). Missouri made provision for voting by absent soldiers
earlier than any other state (Pennsylvania’s prewar law aside), but it did so with dubious
legitimacy. Nevada became a state only days before the 1864 election and implemented
soldier voting through questionable jerry rigging. And Illinois enacted its soldier-voting

law in 1865, too late to matter politically.

310. Id. at 262.
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Missouri

A system allowing absent soldiers to vote took hold in Missouri early in the war,
having been adopted before any other state had enacted soldier-voting legislation
(Pennsylvania’s prewar statute excepted). It was installed neither legislatively nor by
constitutional amendment, as were the soldier-voting arrangements in all other states.
Those routes were unavailable in Missouri, where an intrastate civil war, within the
broader national Civil War, had resulted in 1861 in the collapse of civil government. So,
instead of legislation or constitutional amendment, Missouri created its soldier-voting
system by a so-called “ordinance” issued by an essentially rump legislative body, the
remnants of a convention originally elected to consider whether the state should secede
from the union and join the Confederacy.

Early in 1861, even before Lincoln’s inauguration and months before Sumter,
Governor Claiborne Fox Jackson had called for a secession convention in hopes that
Missouri would join the seceding states of the south. Jackson had made a name for
himself leading the invasion of pro-slavery Missourians into Kansas in hopes of securing
a pro-slavery constitution for that incoming state. The Democratic-controlled legislature
authorized the formation of such a convention by popular vote, without anticipating that
the populace would choose predominantly pro-union delegates. The convention spurned
Jackson and the legislature by rejecting secession.

That did nothing to dampen Jackson’s enthusiasm for the Southern cause.

Fearing that Jackson would allow a federal arsenal to fall into Confederate hands and take
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the state out of the Union notwithstanding the unionist sentiments of the convention,
Federal forces under Nathaniel Lyon moved against Jackson and the legislature in
Jefferson City. Jackson and the legislature fled, leaving the state without a functioning
government. The convention, which had adjourned after rejecting secession, reconvened,
named a new governor, and set itself up as the state’s legislative body. Dubbed the
“Long Convention,” it retained governing control of the state throughout the war, all

without constitutional authority.>"!

Its claim to sovereign authority, such as it was, rested
on a provision of the convention’s enabling statute, passed by the legislature in January.
That law granted the convention authority “to adopt such measures for vindicating the
sovereignty of the State, and the protection of its institutions, as shall appear to them to

be demanded.”*"?

Whether the legislature intended by this language to delegate plenary
legislative authority to the convention is uncertain, and the constitutionality of such a

delegation, assuming it was intended, is also uncertain. This casts doubt on the legitimacy

of the convention to take quasi-legislative action.”"

311. McPherson, Battle Cry of Freedom, 290-293.

312. An Act to Provide for Calling a State Convention, § 5, 1861 Mo. Laws 20, 21.

313. One proponent of legitimacy concedes that the law-making activities of the convention were
“extra-constitutional.” Dennis K. Bowman, Lincoln and Citizens’ Rights in Civil War Missouri (Baton
Rouge: Louisiana State University Press, 2011), 113. Another likened the Missouri convention to American
revolutionary conventions. The context of internal strife and potential revolution “to a certain extent
justified [the Missouri convention] in acting outside of what was their more proper field.” [Roger Sherman
Hoar, Constitutional Conventions: Their Nature, Powers, and Limitations (Boston: Little, Brown, and
Company, 1917), 430-431.] Taking the other side of the scholarly debate, William E. Parrish asserted that
the convention acted illegitimately in its quasi-legislative role. William E. Parrish, Turbulent Partnership:
Missouri and the Union, 1861-1865 (Columbia: University of Missouri Press), 42. The parallel to
revolutionary conventions is imperfect, according to one skeptical view, since the American revolutionary
conventions derived their authority from Congress, whereas the Missouri convention lacked any
congressional imprimatur. John A. Jameson, A Treatise on Constitutional Conventions: Their History,
Powers, and Modes of Proceeding (Chicago: Callaghan and Company, 1887), 54. Moreover, the
conventions of the former colonies functioned on behalf of a revolution, while in Missouri the convention
stood in resistance to a rebellion.
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In the convention’s fourth session, in June 1862, it enacted an “ordinance” to
allow absentee voting by soldiers.>'* By its terms, the ordinance lasted only “during the
present war.”*"> It covered only militia and volunteers, not regulars. This comported with
the state’s 1820 constitution, which excluded from the voting franchise every “soldier,
seaman, or mariner in the regular army or navy of the United States.”'® As limited to
volunteers and militia, the ordinance also excluded draftees.

The ordinance adopted the Iowa model by calling for election sites to open in
locations where Missouri soldiers served.?'”  The process called for voting by
“company,” which effectively excluded naval personnel. The ordinance provided no
direct support for creating the voting site, as for example by having officials in Missouri
send the field commanders necessary election paraphernalia such as poll books and ballot
boxes. To the contrary, it left the commanding officers entirely on their own, instructing
them to “cause ... poll books to be made out for each company....”*'® The process called

for separate poll books for each Missouri county where voting soldiers resided.*'® This

314. Missouri Convention. “An ordinance to enable citizens of this state, in the military service of the
United States or the State of Missouri, to vote, June 12, 1862.” Journal and proceedings of the Missouri
State Convention: Held at Jefferson City, June, 1862. St. Louis: G. Knapp & Co., 1862 (hereafter cited as
“Missouri Ordinance.”)

315.1d.at § 1. In April 1865, the state adopted a new constitution. It included absentee voting rights for
qualified electors absent in the volunteer military service of the United States or the militia service of
Missouri. MO. CONST. of 1865, art. II, § XXI. The replacement constitution of 1875 included no such
provision.

316. Mo. CONST. of 1820, art. III, § 10.

317. Enactment of the Missouri ordinance predated enactment of Iowa’s law by three months, so
absentee-voting laws of this type, including Iowa’s, arguably adopted the “Missouri model.” Towa,
however, was the first state to legislate an absentee-voting system in the Civil War through the mechanism
of an elected legislative body of indubitable legitimacy.

318. Missouri Ordinance, §§ 1, 2.

319.1d. at § 5.
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could have created daunting logistical challenges for company commanders, depending
on how many of the state’s 113 counties were represented among his cohort of troops.**’

The company’s commanding officer appointed “three good, discreet and
disinterested persons” as election judges. Each had to be a qualified Missouri voter and
had to swear an oath to “impartially discharge the duties of judge.” The judges in turn
appointed two clerks.?' Uniquely among all absentee voting systems, the Missouri
ordinance allowed soldier voting by voice or written ballot. (Kentucky required voice
vote, pursuant to its constitution. All other states provided for voting by written ballot.
See discussion of Kentucky, infra.)

322 1 addition, it

The ordinance required all voters to take an oath of loyalty.
authorized the election judges “to administer oaths and to test the qualifications of voters,
and to prevent frauds.”?> But it provided no guidance on how to test a voter’s
qualifications or what oath to administer. Unlike legislation in many states, Missouri’s
ordinance made no provision for commissioners to assist with the voting or for copies of
the law to be provided to the company commanders or the election judges. The
ordinance presupposed that the election officials knew the qualifications for suffrage in

324

Missouri, which the ordinance did not repeat.”” The ordinance purported to subject

soldiers to criminal penalties — up to three months in prison, plus a fine of twenty to fifty

320 Missouri Counties, accessed October 3, 2013 www.mo.gov/government/city-county-

government/counties/counties.

321. Missouri Ordinance, §§ 3, 4.

322.1d. at § 13.

323.1d. at § 8.

324. The 1820 constitution granted the suffrage to “every free white male citizen of the United States”
who was 21-years old, and who had resided one year in Missouri and three months in the county or district
“in which he offers to vote.” M0O. CONST. of 1820, art. III, § 10. Similar formulations in Pennsylvania and
Michigan led the high courts in those states to strike down soldier-voting laws. In the absence of
functioning civil government, Missouri lacked an orderly mechanism for a similar test of its ordinance.



http://www.mo.gov/government/city-county-government/counties/counties
http://www.mo.gov/government/city-county-government/counties/counties
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dollars — for voting fraudulently, although, as in all other states, such extra-territorial
penalties would have been difficult to enforce.®” At the close of the elections, the
judges had to forward the election returns, plus a poll book, to each Missouri county
represented by a voting soldier. The judge could do so either by mail or by assigning one
of the clerks to carry the materials personally.**®

In July 1865, a new constitution went into effect in Missouri. It’s ratification
process allowed absent soldiers to participate, and its suffrage provision granted absentee
voting rights to members in “the volunteer army of the United States, or in the militia
force of this state....”*’ On revision in 1875, the state constitution omitted this

.. 2
pI'OVlSlOIl.3 8

Nevada

Nevada is the outlier among the twenty states that allowed absentee soldier voting
during the Civil War in that the novelty of absentee voting collided with no established
voting tradition there. The state was too young to have had any traditions at all. As of
Election Day in November 1864, Nevada was barely a week into statehood and had no
peacetime experience as an American polity. The first session of its territorial legislature
convened in October 1861, nearly six months after Sumter, and the former territory
became a state five months before Appomattox.’* The backdrop of war shaped all its

early political and legal development; among its nicknames is “the Battle-Born State.”

325. Missouri Ordinance, § 12.
326.1d.at§ 5.

327. Mo. CONST. of 1865, art. II, § XXI.
328. MO. CONST. of 1875, art. VIII.
329. 1861 Terr. of Nev. Laws 1.
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During those formative wartime years, as the state’s leaders most surely knew, absentee
soldier voting was becoming a reality all over the Union that Nevada sought to join.
Unsurprisingly, it joined that Union with absentee soldier voting engrafted into its legal
foundation.

More surprising is the role the federal government played in securing voting
rights for Nevada’s absent soldiers. (In no other state did Congress play any formal role
at all.) The federal enabling act authorizing Nevada Territory to organize a state
government required that absent Nevada soldiers be permitted to vote in the elections for
delegates to the constitutional convention, as long as the absent soldiers were qualified
electors under territorial laws.** Unsurprisingly, the convention proposed a constitution
that explicitly gave absent soldiers “the right of suffrage,” provided they were qualified
electors.”"

The same federal enabling act called for Nevada to pass an ‘“ordinance”
submitting the proposed constitution to a ratification vote, this time without a
requirement that absent soldiers participate. >**> Nevada’s constitutional convention

obliged with an “Election Ordinance” that allowed absent soldiers to vote for or against

330. Act of Congress to enable the people of Nevada to form a constitution and state government and
for the admission of such state into the Union on an equal footing with the original states, ch. 36, § 3, 13
Stat. 30, 35 (1864) (The federal statute is set forth at page 35 of the “Statutes of the State of Nevada Passed
at the First Session of the Legislature, 1864-1865.”) (The federal law is hereafter cited as the “Federal
Enabling Act”)

331. NEV. CONST. of 1864, art. II, § 3. The residence qualification was set at six months in the state and
thirty days in the district or county. NEV. CONST. of 1864, art. I, § 1. The proposed constitution also made
clear that a person’s presence or absence “while employed in the service of the United States” had no
bearing on his qualification as a resident. NEV. CONST. of 1864, art. 11, § 2.

332. Federal Enabling Act, § 5.
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the proposed constitution in the ratification election in September 1864.%*° Then the
Election Ordinance went a big step further. It allowed soldiers to vote for the state and
federal offices at stake in the November elections. The Election Ordinance set both votes
— the one on ratification and the one for state and federal offices — for the same date in
September.**

It was a creative move by the constitutional convention. It purported to regulate
voting for federal electors before statehood became a reality and therefore before a state
legislature existed. This was problematic under the U.S. Constitution, which assigned to
state legislatures the job of deciding the “manner” of appointing electors for president
and vice-president.”” But, given the pace of the statehood timetable, it was the only way
to achieve military suffrage in time for the November elections. It worked. Absent
Nevada soldiers not only joined in the vote that ratified the proposed constitution, but
they also voted in the 1864 elections, doing so before Nevada even existed as a state.

Nevada’s military suffrage act, set forth in sections 7 through 14 of the Election
Ordinance, loosely followed the lowa model. It applied to all soldiers who were qualified
Nevada electors, with no exception for draftees or regulars. It contemplated voting sites
not only where ground troops were stationed — regiments, battalions, and batteries — but
also naval squadrons. It called for the governor to send the commanding officer of each

unit where a Nevada elector served a list of the Nevada men in his command who was

333. Election Ordinance of 1864, § 2, 1 Nev. Comp. Laws; Embracing Statutes of 1861 to 1873,
(Bonnifield & Healy) cxxxvii (1873) (Hereafter cited as Election Ordinance.”) The constitutional
convention adopted the Election Ordinance and published it with the proposed constitution. The Election
Ordinance was not an enactment of the regular territorial legislature of 1864.

334.1d. at § 3.

335. U.S. CONST. art. II, § 1.
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eligible to vote.”*® The three highest-ranking officers presided over the voting, checking
off the name of each soldier on his list as the soldier placed his ballot in the ballot box. A
single ballot stated not only the soldier’s vote for or against the proposed constitution, but
also his preference for each of the state and federal offices up for grabs in November:
Supreme Court and district court judges, members of the state legislature, congressional
representative, and electors for president and vice-president.*’

At the conclusion of the balloting, the presiding officers prepared a return of the
results, both on the question of ratification and for each contested office, using blank
forms provided by the governor.”>® The commanding officer “sealed up” the ballots,
voting lists, and returns, then mailed the bundle to the governor in Carson City.>””
Separately, he sent a copy of the returns to the county clerks.

The arrangement was riddled with gaps that invited fraud. There was no
requirement that the presiding officers themselves be qualified Nevada electors. The law
prescribed no oaths for the officers or for the voters. It made no provisions for hearing or
deciding challenges of a soldier’s eligibility. It prescribed no procedure for confirming
that the soldier casting a ballot was the same man whose name appeared on the list of
eligible voters. It made no provision for supplying the officers with copies of the
ordinance. And it did not provide for commissioners to assist with implementing the

voting process. It was, in short, the barest of a barebones soldier-voting law.

336. Election Ordinance, §§ 7, 8. The territorial “Adjunct General” compiled the list for the governor.
337.1d. at § 10.

338.1d.at §§ 12, 13.

339.1d. at §11.
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Soldier voting in Nevada survived the Civil War. In 1866, the legislature
incorporated military suffrage provisions into the general elections law. **® Such

provisions remained a part of Nevada law into the twentieth century.**!

linois

Two obstacles stood in the way of a soldier-voting law in Illinois: the state
constitution and Democratic majorities in the legislature. Section 1 of the constitution’s
suffrage provision stated that no elector “shall be entitled to vote, except in the district or
county in which he shall actually reside at the time of such election.”*** A very similar
provision in New York’s constitution had prompted that state’s Democratic Governor
Horatio Seymour to veto a soldier-voting bill passed by the Republican-controlled
legislature. But political roles in Illinois were New York’s polar opposite. Illinois
Republican Governor Richard Yates, far from finding the constitution an impediment,
proposed in 1863 to the Democratically controlled legislature that they pass a soldier-
voting law. Democrats declined.

Yates’s based his argument on a different provision of the constitution. Section 5

of the suffrage article said, “No elector shall be deemed to have lost his residence in this

340. An Act Relating to Elections, NEV. REV. STAT. Ch. CVII, § 23 (1866).

341. An Act to Provide for Taking the Votes of Electors of the State of Nevada, who may be in the
Military Service of the United States, NEV. REV. STAT. § 1887, et seq. (1912). By 1921, the right to vote
by absentee ballot had been extended to all qualified voters. An Act to Provide a Method for Voting at any
General, Special, or Primary Election by Qualified Voters who ... are Unavoidably Absent ... on the Day
of Election, NEV. REV. STAT. §§ 2553, et seq., (1929).

342, TLL. CONST. of 1848, art. VI, § 1. Illinois proposed a revised constitution in 1862, but the state’s
voters rejected it. It did not propose to change the language of Article VI, § 1 with respect to the place of
voting, and therefore would not have permitted absent soldiers to vote. Curiously, absent soldiers were
allowed to vote in the ratification process. Unsurprisingly, the soldier-vote was lopsidedly against
ratification. Benton, Voting in the Field, 252-253.
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state by reason of his absence on the business of the United States, or of this state.”**

Yates reasoned that the framers would not have included this provision if they believed
that the legislature lacked authority to provide absentee voting opportunities for the

44
3% Democrats were unmoved.

troops.
When the legislature reconvened in 1865, Republicans controlled both chambers.
Yates again urged adoption of a soldier-voting law, and this time the legislature agreed.
It passed a law adopting the Minnesota model, and very nearly duplicating the law New
York had enacted after amending its constitution.’* By this time, however, the election
was past and the war was winding down. Governor and legislators alike may have sensed
that Illinois troops would derive little benefit from the law. But it went on the books
nevertheless. Only Maryland enacted soldier-voting legislation later than this enactment
in Illinois, and in Maryland soldiers had voted in the 1864 elections under the provisions
of an 1864 constitutional amendment. (See discussion of Maryland, supra.)
The law covered military personnel comprehensively, applying to “every elector
. in the actual military service of the United States, in the army or navy thereof....”**
This included regulars, volunteers, and draftees. The law applied to elections for state

and county offices, but not to federal elections.’*’ It called for each qualified soldier to

forward his sealed ballot or ballots to a qualified voter in his hometown, who then

343, ILL. CONST. of 1848, art. VI, § 5.

344. Benton, Voting in the Field, 262. California’s constitution of 1849 had a similar provision. In the
California Supreme Court case of Bourland, counsel for the parties seeking to uphold the state’s soldier-
voting law went a step further than Yates. He argued that this language not only authorized a soldier-voting
law, but actually mandated it. The court disagreed. Bourland, 26 Cal. at 161.

345. An Act to Enable the Qualified Electors of this State, Absent therefrom in the Military Service of
the United States, in the Army or Navy thereof, to Vote, 1865 Ill. Laws 59 (hereafter cited as “Illinois
Soldier-Voting Law of 1865”).

346. Illinois Soldier-Voting Law of 1865, § 1.

347.1d.
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delivered the ballot(s) at the election site. Two sworn statements accompanied the ballots.
The first, sealed in the same envelope as the ballot, was a document appointing the
soldier’s designee back home. It had to be signed by a witness and an officer. The
second, printed on the back of the envelope, was an affidavit attesting to the serviceman’s
qualifications as a voter (other than his race and gender): that he was over 21, that he was
a citizen of Illinois and had resided there for at least a year and in his city, ward or
precinct for at least 60 days. It also identified the military unit in which he served.**®

The soldier then sealed this envelope inside a second envelope, marked the outer
envelope “soldier’s vote,” and sent it to his designee back home. That man signed a
receipt for it at the post office®® and delivered the interior envelope, unopened, to the
voting site. If the inner envelope arrived at the election site unsealed, election officials
had to reject it. Those officials had to confirm that the soldier’s name appeared on the
voting lists. If it did, they opened the envelope and deposited the ballot in the ballot box.
If it did not, the envelope remained sealed and the ballot uncounted, unless “a
householder of the district” swore in writing that the absent soldier was indeed a resident
of the district.”

To help absent soldiers cope with all the red tape and legalese, the law called on

the Secretary of State to prepare blank affidavits and envelopes and to ship them to

348.1d. at §§ 2, 3.

349. The law, anticipating that multiple soldiers might designate the same elector back home for
delivery of their ballots, required each designee to state, on the receipt he gave at the post office, how many
such letters he had received. Id. at § 7.

350. Id. at §§ 4, 5.
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military locations where Illinois men served, providing “sufficient quantity” to assure
that there was one of everything — envelopes and affidavits — for every serviceman.*”!

The law set harsh penalties for cheating: four months in jail and $250 for election
judges and soldiers’ designees who “willfully” broke the law; one to five years in prison
for false statements in an affidavit; and one to three years in prison for forging or altering
ballots.**

The Illinois law never came before the state’s high court for review, probably
because the troops all returned home before the next election. In light of the results in the
nine states where supreme courts did review such laws, this one may have stood little
chance of surviving. No high court upheld a soldier-voting law in the face of
constitutional language as restrictive as Illinois’s.

The Illinois law did not long outlast the war. No soldier-voting provisions appear

in the election law section of the state’s 1874 revised laws.>>

351.1d. at § 12.
352.1d.at §§ 8, 9, 10.
353. Elections, ch. 46, ILL. REV. STAT. (1874).
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During the Civil War, twenty northern states changed their laws to permit absent
soldiers to vote. Before enactment of these statutes, state laws had tethered balloting to
the voter’s community and required in-person participation by voters. Under the new
laws, eligible voters — as long as they were soldiers — could cast ballots in distant military
encampments, far from their neighbors and community leaders. This dissertation
examines the legal conflicts that arose from this phenomenon and the political causes
underlying it.

Legally, the laws represented an abrupt change, contrary to earlier scholarship
viewing them as culminating a gradual process of relaxing residency rules in the
antebellum period. In fact, the laws left intact all prewar suffrage qualifications, including
residency requirements. Their radicalism lay not in changing rules about who could vote,
but in departing from the prewar legal blueprint of what elections were and how voters
participated in them. The changes were constitutionally problematic, generating court

challenges in some states and constitutional amendments in others. Ohio’s experience
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offers a case study demonstrating the radicalism of the legal change and the constitutional
tension it created.

In political history, prior scholarship has largely overlooked the role the issue of
soldier voting played in competition for civilian votes. The politics of 1863-1864 drew
soldiers into partisan messaging, since servicemen spoke with authority on the themes the
parties used to attack their opponents: the candidates’ military incompetence, Lincoln’s
neglect of the troops, and McClellan’s cowardice and disloyalty. Soldiers participated
politically not only as voters, but also as spokesmen for these messages to civilian voters.
In this setting, the soldier-voting issue became a battleground in partisan efforts to show
kinship with soldiers. The issue’s potency became evident nationally after the 1863
Pennsylvania gubernatorial race, presaging the 1864 presidential contest. The Republican
incumbent ran as “the soldiers’ friend” and attacked his Democratic rival as the enemy of
soldiers for opposing that state’s soldier-voting law. The issue was decisive in securing
civilian votes for the victorious Republican. That experience launched a nationwide push

by Republicans to enact soldier-voting laws in time for the 1864 elections.
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